
By Tanya Tull 
and Maria Foscarinis

E arlier this week, the glob-
al community celebrated 
International Human 
Rights Day, which com-

memorates the 1948 adoption of the 
Universal Declaration of Human 
Rights by the United Nations. The 
ideals embodied in the Universal 
Declaration were later codifi ed into 
human rights treaties, a number of 
which the U.S. has ratifi ed. Under 
Article VI of the U.S. Constitution, 

this ratifi cation makes them “the 
supreme law of the land; and the 
judges in every state shall be bound 
thereby, anything in the Constitu-
tion or laws of any State to the 
contrary notwithstanding.”

However, rights from these docu-
ments continue to be virtually ig-
nored and the ideals they honor ring 
hollow when we look at the plight of 
the most vulnerable among us. While 
most of us are caught up in holiday 
planning and celebrations, many of 
the most basic human rights are be-
ing violated in our own communities.

Recently, we have seen media 
images of homeless people on Los 
Angeles’ Skid Row, where hundreds 
of people are provided Thanksgiv-
ing dinner each year, often served 
by celebrities and elected offi cials. 
Imagine the scene if all 75,000 home-
less families and individuals in L.A. 
County had lined up to be served!

The face of homelessness in Los 
Angeles is often misperceived and 
misrepresented. While L.A. does 
have a large “chronic” homeless 
population, vast numbers of men, 
women and children make up the 
“hidden” homeless — families with 
children, youth, the elderly, and other 
individuals who are simply down on 
their luck, unable to afford even the 
cost of rent for one small room.

Often turned away from over-
crowded emergency shelters, the 
“hidden” homeless ride the bus all 
night, sleep in hospital waiting rooms 
or — for a few “lucky” ones — take 
refuge in their cars. These individuals 
are often not seen, nor is their plight 
understood. During the holiday 
season, we see “good news” stories 
on TV each night about toy drives 
and gift giveaways. Yet, at the end of 
the day, many of those children have 
nowhere to go but a cold cot in the 
basement of a church.

The anatomy of this crisis is not 
mysterious. Rents have skyrocketed 
across the region in the last 10 years, 
with an 82 percent jump in Los Ange-
les alone. Wages, conversely, have 
grown at a much more modest pace; 
since 1996, median wages in Los 
Angeles County have increased just 1 
percent a year, on average. Out of 31 
major metropolitan areas, including 
New York, Philadelphia, Chicago and 
Seattle, Los Angeles has the highest 
percentage of renters and homeown-
ers with critical housing needs — de-
fi ned as paying more than 50 percent 
of their income toward housing and/
or living in dilapidated conditions.

Housing instability and its ultimate 
manifestation — homelessness — is 
touching increasing numbers of rent-
ers and homeowners. These aren’t 
the faces usually associated with 
Skid Row, but they are refl ective of 
the region’s affordable housing and 
homelessness crises, which are only 
getting worse, not better. In fact, Los 
Angeles may be the homeless capital 
of America.

Los Angeles has a role to play in 
implementing the human right to 
housing. In fact, in ratifying each 
of the human rights treaties, the 
U.S. Senate explicitly directed that 
“state and local governments” have 
responsibility for implementing the 
treaty “to the extent that state and 
local governments exercise juris-
diction over such matters.”

City and county leaders have 
made some strides lately. Mayor 
Antonio Villaraigosa recently called 
for a law to require new develop-
ments to include a percentage of 
rental units at affordable rates 
for low- and moderate-income 
households. The county is also pro-
ceeding with implementation of a 
$100,000,000 homeless prevention 
initiative.

These positive developments will 
not have much impact, however, 
unless the City Council actually 
passes a comprehensive inclusion-
ary housing ordinance — similar 
efforts failed two years ago — and 
the city, county, state and federal 
governments emphasize and fund 
permanent housing solutions.

The Universal Declaration of Hu-
man Rights states that “Everyone 

has the right to a standard of living 
adequate for the health and well-be-
ing of himself and of his family, in-
cluding food, clothing, housing and 
medical care and necessary social 
services, and the right to security 
in the event of unemployment, sick-
ness, disability, widowhood, old age 
or other lack of livelihood in cir-
cumstances beyond his control.” As 
the declaration makes clear, these 
rights are all interconnected.

The right to housing is violated 
when residents of Los Angeles 
pay more than 50 percent of their 
income for rent. But so is the right 
to food violated — because many of 
these people must choose between 
buying groceries and paying rent. 
So is the right to health violated 
when elderly renters are evicted 
because all their income is going 
to paying off medical bills and pre-
scriptions.

International Human Rights Day 
reminds us that homelessness is 
not only a housing issue, it’s also 
a human rights issue. The human 
right to housing has its basis in in-
ternational law. It requires govern-
ment at all levels to take progressive 
measures — whether through the 

provision of housing subsidies, the 
creation of housing trust funds, the 
passage of ordinances and regula-
tions to promote affordable hous-
ing, or any other direct or indirect 
means — to uphold this right and to 
oppose measures that undermine it.

As we celebrate International 
Human Rights Day during this 
season of giving, we are reminded 
that affordable housing, which too 
often is regarded as charity, is a 
legal obligation on the part of the 
government. The Universal Decla-
ration of Human Rights was adopted 
by the U.N. with U.S. leadership. We 
need to remind our elected offi cials 
that their duty to fi ght poverty is not 
charity, which can be generously 
given or stingily taken away, but a 
matter of obligation to poor people 
whose rights are being violated.

Tanya Tull is a senior fellow at the 
UCLA School of Public Affairs and 
president/CEO of Beyond Shelter, 
a Los Angeles-based agency serving 
homeless and low-income families. 
Maria Foscarinis is the executive 
director of the Washington, D.C.-
based National Law Center on 
Homelessness & Poverty.
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By John D. Echeverria

I n a recent piece (“Protecting Private 
Property,” Dec. 3), Ronald Zumbrun 
depicted the 9th U.S. Circuit Court 
of Appeals’ Nov. 1 decision in Crown 

Point Development Inc. v. City of Sun Valley 
as paving the way for routine due-process 
challenges to local land-use regulations. 
Although the decision recognizes that the 
Due Process Clause provides a potential 
basis for recovery, Zumbrun exaggerates 
the prospects for recovery under this 
theory.

First, he blandly describes the legal inqui-
ry under the Due Process Clause as whether 
the local government action is “arbitrary and 
capricious.” This misstates the applicable 
standard. In reality, plaintiffs are able to sue 
successfully under the Due Process Clause 
only when a local land-use regulation is so 
egregious that it “shocks the conscience.” It 
is a very rare case that meets this test.

For many years, the 9th Circuit effectively 
read the Due Process Clause out of the Con-
stitution, at least in the land-use context. 
This position was premised on the theory, 
embraced by the Supreme Court in Agins 
v. City of Tiburon, that the failure of a land-
use regulation to “substantially advance” a 
legitimate government interest provides the 
basis for a takings claim. Viewing this puta-
tive takings test as the functional equivalent 
of a substantive due-process inquiry, the 9th 
Circuit, starting with Armendariz v. Penman, 
ruled that the substantially advance takings 
theory pre-empted any similar direct claim 
under the Due Process Clause.

In 2005, in Lingle v. Chevron USA, the 
Supreme Court took the legs out from under 
this 9th Circuit doctrine. The court unani-
mously repudiated the substantially advance 
takings test, reasoning that this test had no 
logical relationship to the core focus of a reg-
ulatory takings case on the burdensomeness 
of a regulation. It also reasoned that the test 
contradicted the necessary premise of every 
takings case: The regulation serves a “public 
use” — that is, a public purpose.

Because Lingle made the 9th Circuit’s 
pre-emption theory untenable, the court 
in Crown Point Development properly rec-
ognized that Lingle effectively supersedes 
Armendariz and that the Due Process Clause 
provides an independent basis for challeng-
ing local government action. But what stan-
dard governs this claim?

The Supreme Court laid out the modern 
substantive due-process test in County of 
Sacramento v. Lewis: The government action 
must “shock the conscience.” This demand-
ing standard refl ects the broad consensus, 

at least since the demise of the Lochner era 
in the 1930s, that the courts cannot invoke 
the doctrine of substantive due process to 
second-guess the wisdom or effectiveness 
of government policymaking. The court 
applied this standard to support rejection of 
a due-process challenge to a local land-use 
decision in 2003 in City of Cuyahoga Falls 
v. Buckeye Community Hope Foundation, 
emphasizing that “only the most egregious 
offi cial conduct can be said to be arbitrary in 
the constitutional sense.”

Numerous federal appeals-court decisions 
illustrate proper application of the Supreme 
Court’s direction. Notably, Judge Samuel 
Alito wrote an opinion for the 3rd U.S. Circuit 
Court of Appeals holding that, to successfully 
challenge a zoning decision under the Due 
Process Clause, the plaintiff must show that 
the action “shocked the conscience” and did 
not just refl ect an “improper motive.” An 8th 
Circuit decision said the standard required 
“truly irrational” conduct, explicitly stating 
that it required “more than … arbitrary [or] 
capricious” conduct. Now that the 9th Circuit 
has revived the Due Process Clause, it will 
need to consult these precedents on how to 
apply it.

There is a rich irony in the effort by 
Zumbrun, one of the founders of the Pacifi c 
Legal Foundation (which served as plaintiff’s 
counsel in Crown Point Development), to 
spin Lingle as authorizing rigorous judicial 
supervision of local land-use policies. In 
1987, in Nollan v. California Coastal Com-
mission, Justice Antonin Scalia, writing for 
the court, tossed out the provocative idea 
that the Agins substantially advance takings 
test required the courts to give less defer-
ence to government decision making than 
the Due Process Clause. Critics loudly and 
properly complained that this represented an 
illegitimate effort to revive Lochner through 
the back door of takings.

In the aftermath of Nollan, the Pacifi c 
Legal Foundation mounted an aggressive 
legal campaign to build on Scalia’s sugges-
tion. The foundation’s primary objective 
was to persuade the 9th Circuit to use the 
substantially advance takings test to strike 
down rent-control laws, the longtime bane 
of some of the foundation’s supporters in the 
real estate industry. Although the foundation 
achieved some successes, the campaign 
crashed and burned with the Supreme 
Court’s Lingle decision.

The foundation’s strategy to attempt to 
invigorate the substantially advance takings 
test was self-evidently designed not only to 
take advantage of Scalia’s statement but also 
to avoid the appearance that it was trying to 
revive Lochner directly. But Lingle has cut off 

the effort to restore stringent due-process 
review of government policymaking in the 
guise of a takings claim. And Lingle provides 
no more support for a direct revival of search-
ing substantive due-process analysis, either.

In Lingle, the Supreme Court repudiated 
the substantially advance takings test, not 
only because it had no place in takings 
doctrine but also because it called for overly 
intrusive judicial review. Pointing to its lead-
ing precedents mandating deferential review 
under the Due Process Clause, the court 
said, “The reasons for deference to legisla-
tive judgments about the need for, and likely 
effectiveness of, regulatory actions are by 
now well-established, and we think they are 
no less applicable here.”

Z umbrun also exaggerates the 
signifi cance of Crown Point 
Development by suggesting that 
due-process claims should be 

tried routinely by a jury. Certainly, the Su-
preme Court’s decision in City of Monterey 
v. Del Monte Dunes at Monterey Ltd. does 
not support this position, because the court 
was addressing whether a takings claim, 
not a due-process claim, was properly pre-
sented to the jury. In fact, the trial judge in 
that case ruled that the due-process claim 
presented an issue of law properly reserved 
to the court, and the plaintiff did not even 
try to challenge that ruling in the Supreme 
Court.

In accordance with this approach, the 
Supreme Court has consistently treated 
application of the shocks-the-conscience 
standard as presenting a purely legal issue, 
and the appeals courts that have addressed 
the question have ruled that the issue is one 
for the court, not a jury. There is no reason 
to suppose that the 9th Circuit will not fol-
low this approach when it has occasion to 
address the question, now that it has recog-
nized the viability of a due-process claim in 
the land-use context.

Lingle, and now Crown Point Development, 
provide welcome clarifi cation on the dividing 
line between takings and due-process claims. 
But the suggestion that either decision will 
open the fl ood gates of due-process litigation 
is off base.

John D. Echeverria is the executive director 
of the Georgetown Environmental Law & 
Policy Institute at Georgetown University 
Law Center in Washington, D.C. He served 
as co-counsel in the U.S. Supreme Court 
for the governor and attorney general of 
Hawaii in the Lingle case.
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Human Rights Activism Begins With the Homeless Here at Home
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