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The “Property Rights” Issue Has Been 
Around for a Very, Very Long Time

The Magna Carta “No free man shall be.. deprived of his 
freehold or his liberties… except by a legal judgment of his
peers or by the law of the land.”

Supreme Court Justice William Patterson:  “It is evident that the right of 
acquiring and possessing property, and having it protected, is one of the 
natural, inherent, and inalienable rights of man. “ (1795)

President Theodore Roosevelt: “Every man holds his property subject to 
the general right of the community to regulate its use to whatever degree 
the public welfare may require it.” (1910)



Limited Property Rights in Colonial 
America 

Colonial Meeting House Regulation

White Pine Law 

Must Develop Rules

Uncompensated Takings for Roads



The Origins of Constitutional 
Protection for Private Property 

Rights
The Takings Clause of Fifth 
Amendment to the U.S. 
Constitution: “Nor Shall Private 
Property Be Taken for Public 
Use, Without Just 
Compensation.”

Vermont Constitution of 1777:  
"That private property ought to 
be subservient to public uses, 
when necessity requires it; 
nevertheless, whenever any 
particular man's property is 
taken for the use of the public, 
the owner ought to receive an 
equivalent in money." 



The Lochner Era of the Late 
19th/Early 20th Century

Lochner v. New York (1905): struck down 
limitation on the number of hours bakers could work 
based on the “right to free contract” protected by the 
U.S. Constitution.

During Lochner era courts invalidated a wide variety 
of federal and state measures addressing social and 
working conditions.

Franklin Roosevelt counter revolution
-- Greater democratic control over property
-- Judicial deference to legislative judgments 

on social and economic issues



The Environmental Property 
Rights Revolution/Evolution
The Clean Water Act Amendments of 1972
The Clean Air Act
The Endangered Species Act 
The Coastal Zone Management Act
The National Environmental Policy Act

State and Local Land Use Laws
Adirondack Park Agency Act
California Coastal Council
State Wetland Laws
Oregon SB 100



Anticipating the Takings Issue 
Circa 1970

The U.S. Council on Environmental Quality -- Russell
Train, Boyd Gibbons, and Bill Reilly -- commissioned
attorney Fred Bosselman to write The Taking Issue

“There is little historical basis for the idea that a 
regulation of the use of land can constitute a 
taking of the land.”

“The popular fear of the taking clause is an even 
more serious problem that actual court decisions.”



The Property Rights Counter-
Revolution of the 1980’s

MotiveMotive

MeansMeans

OpportunityOpportunity



The Short and Surprisingly Happy 
History of the Regulatory Takings Issue

in the Courts (I)
First English 
Evangelical Lutheran 
Church v. City & 
County of Los Angeles 
(1987)

Nollan v. California 
Coastal Commission
(1987)

Lucas v. South 
Carolina Coastal 
Council (1992)



The Short and Surprisingly Happy 
History of the Regulatory Takings Issue

in the Courts (I)

Tahoe Sierra Preservation Council
v. Tahoe Regional Planning Agency
(2002)

Brown v. Legal Foundation of 
Washington (2003)

Lingle v. Chevron USA, Inc. (2005)

And many other state and lower federal
court regulatory takings decisions.



Takings as a National Political Takings as a National Political 
Issue in the Late 80Issue in the Late 80’’s, Early 90s, Early 90’’ss
Championed largely by Republicans

Ronald Reagan Executive Order on Takings, Executive Order
12630 (1988)

Bills in the Early 1990’s designed to codify the Executive Order

Contract with America “compensation” bill in the 104th Congress

Sue Local Government Early-and-Often-in-Federal Court
Bills, in the 105th, 106th Congresses.

Constant element of ESA and Wetlands Debates



North American Free Trade North American Free Trade 
Agreement etc.Agreement etc.

Negotiated under Bush I by, among others, Josh Bolton.Negotiated under Bush I by, among others, Josh Bolton.

Successfully pushed through the Congress by President Successfully pushed through the Congress by President 
Bill Clinton in 1994.Bill Clinton in 1994.

Chapter 11: Chapter 11: ““ No Party may directly or indirectly nationalize or No Party may directly or indirectly nationalize or 
expropriate an investment of an investor of another Party in expropriate an investment of an investor of another Party in 
its territory or take a measure tantamount to nationalization its territory or take a measure tantamount to nationalization 
or expropriation of such an investment ("expropriation"), or expropriation of such an investment ("expropriation"), 
except: (a) for a public purpose; (b) on a nonexcept: (a) for a public purpose; (b) on a non--discriminatory discriminatory 
basis; (c) in accordance with due process of law and Article basis; (c) in accordance with due process of law and Article 
1105(1); and (d) on payment of compensation1105(1); and (d) on payment of compensation……

And CAFTA, etc. etc.And CAFTA, etc. etc.



NAFTA etc.NAFTA etc.



State Regulatory Takings 
Debates in the 1990’s

About twenty five states adopted some type of takings bill, 
usually largely symbolic

The few substantive takings bills enacted – e.g. Florida, Texas 
– have not had much on the ground impact

Arizona takings measure defeated 60% to 40% in November 
1994

Washington takings measure defeated 60% to 40% in 
November 1995

And then… nothing… for a while… until



Oregon Measure 37
Measure 7 adopted by Oregon voters by narrow margin in 

November 2000; invalidated by Oregon Supreme Court.

Measure 37 adopted by voters 60 to 40 in November 2004, as 
a statutory amendment (avoiding single subject issue; 
making subject to legislative amendment).

Adopts novel “pay or waive” approach.

Applies to any “land use regulation” that “restricts the use of 
real property… and has the effect of reducing the fair 
market value of the property.” No threshold.

Subject to various exceptions, including if the regulation was 
enacted prior to the owner’s acquisition, regulation required 
by federal law, regulation of nuisances or nude dancing, 
etc.



Measure 37 on the Ground

As of early November 2006,As of early November 2006,

3451 legal claims filed3451 legal claims filed

223,51 acres affected223,51 acres affected

$6,071,000,000 in demands for compensation$6,071,000,000 in demands for compensation

State and local governments always waive; never pay.State and local governments always waive; never pay.

Numerous eyeNumerous eye--popping claims.popping claims.

Pitting neighbor against neighbor.Pitting neighbor against neighbor.

Saving grace:  major question about transferability of Measure Saving grace:  major question about transferability of Measure 
37 rights.37 rights.



Measure 37 – November 2006

Explosion in claims to meet soft December 1 deadline.Explosion in claims to meet soft December 1 deadline.

Plum Creek Timber filed claims covering 32,000 acresPlum Creek Timber filed claims covering 32,000 acres

StimsonStimson Timber filed over 100 claims covering 3200 acresTimber filed over 100 claims covering 3200 acres

RY Timber has filed claims on 1600 acresRY Timber has filed claims on 1600 acres

What else?   Nobody knows?What else?   Nobody knows?

Several thousand additional claims altogetherSeveral thousand additional claims altogether

October 2006 now shows that voters now think 60October 2006 now shows that voters now think 60--40 that 40 that 
Measure 37 was OregonMeasure 37 was Oregon’’s Iraq s Iraq –– a big mistake!a big mistake!



How in the World Did Measure 37 
Pass?

A regulatory program with real teeth/something to fight about.

Oregonians in Action – smart and effective.

The proponents had a simple, compelling message – fairness.

The proponents had an effective messenger, Dorothy English, who
was never rebutted.

Opponents had no clear message:

-- emphasized costs

-- awkward reverse spin on fairness

-- no traction on land protection

Opponents failed to identify who was really behind it.



Kelo Decision
Decision in Kelo v. City of New London,

June 23, 2005, 5 to 4 upholding the use
of eminent domain for economic    
development

Campaign surrounding decision led by the 
Institute for Justice, libertarian public 
interest law firm with funding from major
conservative funders (Bradley, Olin, 
Scaife)

Relatively sympathetic facts.
Still, surprisingly close result.



Kelo – The Holdout Problem



Regulatory Takings Agenda vs.  
Attacks on Eminent Domain

Both have something to do with “property.”

Both serve the right’s long-term agenda to use “the property 
rights issue” to weaken government, undermine the 
democratic process, and advance the libertarian cause.

Developers are always the whipping boys – of the 
environmental community in fighting the regulatory takings 
agenda and of the libertarians in fighting to limit eminent 
domain for economic development

Opponents of the property rights regulatory takings agenda 
are defending homeowners, but advocates of the property 
rights eminent domain reform agenda have also become 
defenders of homeowners.  Important flip.



Where Do Environmentalists Stand 
on Eminent Domain?

Libertarian ideology of ED critics undermines enviros’ long-term 
interest in defending government’s ability to intervene to protect 
the environment.

Eminent domain is a useful, perhaps essential tool for revitalizing 
cities and controlling sprawl.

Environmentalists support use of eminent to preserve open space,
advance ecological restoration, etc. 

But environmentalists oppose the use of eminent domain for some 
projects – mining, utility lines, etc.

And environmentalists want to defend families and communities 
against disruption.

And, everything else being equal, environmentalists would prefer
to be on the popular side of any issue.



Federal Takings Legislation in the 
109th Congress

House eminent domain bill (HR 4128)
-- would deny federal funds to communities that

use ED for ED
-- passed 376 to 38

Pombo “ESA Reform Bill” (HR 3824)
-- Measure 37-type “pay or waive” provision
-- passed 229 to 193.  

“Private Property Rights Implementation Act of 2006” (H.R. 
4772)
-- Sue local government early-and-often plus “Contract on 
America” provisions
--passed by231 to 181.

Everything died in the Senate (?)



The Property Rights Issue
in the States 2006

Every state has considered the eminent domain issue post-Kelo.
-- one-third significant new restrictions on ED
-- one third relatively modest, sometimes symbolic reforms.
-- one third rejected reforms or are still studying the issue.

Revival of regulatory takings issue in a few states… South Carolina…

The emergence of the Kelo-plus strategy
-- Kelo could be a ‘wasted opportunity.”
-- Reason Foundation report

In November 2006 elections:
--ED measures proposed in 9 states  (FL, GA, MI, NH, ND, NV, OR, SC.),
plus Louisiana on September 30, 2006.
-- Kelo plus” measures proposed in 5 states (AZ, CA, ID, MT, NV)
-- one pure Measure 37 copy cat (WA)

Howie Rich (www.howierichexposed.org)



2006 Ballot Results

Pure eminent domain reform measures passed in all nine 
states … but substantive content actually varied a good 
deal.

Regulatory Takings or Kelo-plus measures.
Defeated

California (48 to 52)
Idaho (24 to 76)
Montana (measure invalidated for fraud)
Nevada (regulatory takings removed based on single 

subject rule)
Washington (41 to 59)

Passed
Arizona (65 to 35)



Arizona?

What?
-- Measure is prospective only
-- No explicit waiver authority --- $$
-- Somewhat broader exceptions than in Measure 37 (OK to regulate 
topless dancing as well as nude dancing)
-- Rights “run with the land” – no transferability issue.
-- Could future legislation make exceptions?

Why?
-- Kelo-plus strategy worked in a state where ED was a subject of intense 
public controversy.
-- Governor had vetoed ED legislation; took no position on ballot measure.
-- campaign got going late
-- campaign was underfunded

?



Prospects for 2007 and Beyond
In Congress

-- Pro-active property rights agenda is probably dead, including 
eminent domain legislation
-- Takings could reemerge as a “spoiler” issue… wetlands…
-- Is there an opportunity to eliminate trade agreements
as a vehicle for advancing the property rights agenda?

In the States
-- California, California, California

-- 2 proposed constitutional amendments on ED
-- new Jarvis Kelo-plus initiative

-- Georgia
-- South Carolina?
-- Washington?
-- Oregon – proposals to repeal or significantly modify M 37?

Smart Growth America – website; e-mail list; clearinghouse.



A Recap: Why We Oppose the the
Regulatory Takings Agenda

-- A Back Door Assault on the Democratic Process

-- Threatens to Undermine the Property Rights of Every American 
Homeowner

-- An Attack on Community and Environmental Protections

-- A Budget Buster  

-- A Prescription for Endless Litigation

-- A Fundamentally Unfair Special interest Grab for Profits at the
Expense of Everyone Else.

?



Some Ideas on How to Talk About 
Eminent Domain

-- Eminent Domain Reform is NOT the Same Thing as the Regulatory 
Takings Agenda.

-- Eminent Domain for Economic Development Should be Limited, 
Not Destroyed.

-- The Use of Eminent Domain for Economic Development Needs 
Reform.

-- Reforms Should Focus on Making the Eminent Domain Process 
More Transparent and More Politically Accountable; Wrest Control
of the Eminent Domain Process Away from the Developers.

-- Provide Above-Market Compensation for Affected Homeowners; 
Generous Relocation Assistance for All.

-- Ask About the Utilities, the Mining Companies, Etc.?  If We Are
Going to Have Reform, Let’s Have Reform Across the Board.



The End

Thank You

Good Luck

?



Phony Eminent Domain Reform
MONTANA MEASURE 154

NEW SECTION. Section 5. Limitation on public use.
(1)Notwithstanding 70-30-102, MCA, government entities
may not exercise the power of eminent domain with an 
intention to directly or indirectly transfer a possessory
interest in the property taken to another private party, 
except where:

(a) the purpose of the condemnation relates to 
improved or unimproved property that constitutes a 
danger to the safety and health of the community by
reason of dilapidation, lack of ventilation, light and 
sanitary facilities, deleterious land use or any combination
of these factors as determined by: 

(i) clear and convincing evidence; and
(ii) in a manner that separately accounts for 

each parcel or property interest sought to be taken;
(b) the property is necessary for transportation

or utility facilities or transmission or pipeline systems or
as enumerated as a public use in 70-30-102, MCA; or



Phony Eminent Domain Reform
70-30-102. Public uses enumerated.
[T]he right of eminent domain may be  exercised for 
the following public uses: 

(5) projects to raise the banks of streams, remove 
obstructions from streambanks, and widen, deepen, 
or straighten stream channels  
(41) logging railways; 

(42) temporary logging roads and banking grounds
for the transportation of logs and timber products to
public streams, lakes, mills, railroads, or highways for
a time that the court or judge may determine. However,
the grounds of state institutions may not be used for
this purpose. 

(43) underground reservoirs suitable for storage of
natural gas; 

(44) projects to mine and extract ores, metals, or
minerals owned by the condemnor located beneath
or upon the surface of property where the title to
the surface vests in others. However, the use of the
surface of property for strip mining or open-pit mining of 
coal (i.e., any mining method or process in which the 
strata or overburden is removed or displaced in order to extract
the coal) is not a public use, and eminent domain may not be
for this purpose. property is necessary for transportatio
as enumerated as a public use in 70-30-102, MCA; or
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