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On April 23, 2002, in Tahoe-Sierra Preservation
Council, Inc. v. Tahoe Regional Planning Agency,1

the U.S. Supreme Court rejected a regulatory taking claim
based on a nearly three-year moratorium on development
in the Lake Tahoe Basin. The Court split 6 to 3, with Justice
John Paul Stevens writing the decision for the Court, and
Chief Justice William H. Rehnquist and Justices Antonin
Scalia and Clarence Thomas dissenting. The decision is
the first clear-cut victory for the government side in a land
use or environmental takings case before the high court in
15 years.2

Apart from the unusual result, the decision is significant
because the Court actually resolved several important legal
issues. Many of the Court’s recent takings cases have pro-
duced fractured majorities,3 or narrow holdings that avoided
deciding any fundamental legal question.4 In Tahoe-Sierra,

a strong majority issued several clear and important rulings,
and in the main these rulings are highly favorable to govern-
ment defendants.

The Court decided a significant question about the defini-
tion of a “temporary taking,” ruling that an explicitly tempo-
rary prohibition on development is entirely different from,
and far less likely to result in a taking than, a permanent pro-
hibition. In the course of getting to this conclusion, the
Court reaffirmed the traditional parcel as a whole rule, a step
with important implications for the scope of regulatory
takings law generally. The Court also drew a sharp distinc-
tion between physical appropriations of private property
(which almost always result in a taking), and restrictions on
the use of private property (which seldom do).

In addition, the Court embraced a narrow reading of the
“categorical” rule established by Lucas v. South Carolina
Coastal Council.5 The Court said that a regulation can result
in a Lucas taking only if it involves “the permanent ‘obliter-
ation of the value’ of a fee simple estate . . . .”6 As a practical
matter, this version of the Lucas test will result in a finding
of a taking in few real-world cases. As a legal matter, this
narrow reading of Lucas may lay the foundation for the Su-
preme Court’s eventual repudiation of the Lucas “categori-
cal” rule as a distinct takings test.

Also, the Tahoe-Sierra decision, like last year’s decision
in Palazzolo v. Rhode Island,7 placed new emphasis on
the multifactor framework originally articulated in Penn
Central Transportation Co. v. City of New York.8 But the
decision provides little guidance on what the Penn Cen-
tral test actually is or how it should be applied. A future
challenge for courts and litigants will be to create a pre-
dictable legal standard out of the famously muddy lan-
guage of the Penn Central decision. Despite the Supreme
Court’s recent, intense focus on the regulatory takings is-
sue, regulatory takings doctrine is in some ways as tenta-
tive and uncertain as it was after Penn Central was decided
nearly 25 years ago.

Finally, the Tahoe-Sierra decision is important because it
offers a ringing endorsement of government’s pursuit of “a
strategy for environmentally sound growth.”9 Justice
Stevens has long been a strong voice on the Court in support
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1. 122 S. Ct. 1465, 32 ELR 20627 (2002).

2. The government’s last clear-cut victory was in Keystone Bitumi-
nous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 17 ELR 20440
(1987). The government achieved at least partial victories in several
more recent cases. See, e.g., Palazzolo v. Rhode Island, 533 U.S.
606, 32 ELR 20516 (2001) (affirming rejection of claim under stan-
dard set forth in Lucas v. South Carolina Coastal Council, 505 U.S.
1003, 22 ELR 21104 (1992)); City of Monterey v. Del Monte Dunes
at Monterey, Ltd., 526 U.S. 687, 29 ELR 21133 (1999) (rejecting
appeals court’s application of “rough proportionality” test set forth
in Dolan v. City of Tigard, 512 U.S. 374, 24 ELR 21083 (1994), to
use restrictions).

3. In Palazzolo, the Court ruled that a claimant’s preacquisition notice
of a regulatory restriction is not a categorical bar to a taking claim,
but Justices Sandra Day O’Connor and Antonin Scalia, who both
joined the Court’s opinion, each wrote concurring opinions express-
ing opposite viewpoints on whether preacquisition notice is a rele-
vant factor in a takings case. See generally John D. Echeverria, A
Preliminary Assessment of Palazzolo v. Rhode Island, 31 ELR
11112 (Sept. 2001). See also Eastern Enter. v. Apfel, 524 U.S. 498
(1998) (striking down the Coal Act as unconstitutional as applied to
the plaintiff, but without a majority opinion agreeing on the rationale
for this outcome).

4. In City of Monterey, the Court upheld an award of compensation
based on a claim that the government action failed to substantially
advance a legitimate government interest, but the Court based its rul-
ing on the city’s waiver of any objection to this test and did not re-
solve the legitimacy of this test. See generally John D. Echeverria,
Revving the Engines in Neutral: City of Monterey v. Del Monte

Dunes at Monterey, Ltd., 29 ELR 10682 (Nov. 1999). See also
Suitum v. Tahoe Reg’l Planning Agency, 520 U.S. 725, 27 ELR
21064 (1997) (concluding that a takings challenge was ripe for re-
view, but not deciding whether the regulatory program actually ef-
fected a taking).

5. 505 U.S. 1003, 22 ELR 21104 (1992).

6. 122 S. Ct. at 1483, 32 ELR at 20632.

7. 533 U.S. 606, 32 ELR 20516 (2001).

8. 438 U.S. 104, 8 ELR 20528 (1978).

9. 122 S. Ct. at 1470, 32 ELR at 20627.
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of reasonable land use controls. In Tahoe-Sierra, he per-
suaded a majority of the Court to endorse this viewpoint.

Background

The litigation arose from a joint federal-state effort to pre-
serve the scenic beauty of Lake Tahoe, a spectacular alpine
lake that sits astride the California-Nevada border. Mark
Twain described Lake Tahoe as “a noble sheet of blue water,
lifted six thousand three hundred feet above the level of the
sea, and walled in by a rim of snow-clad mountain peaks that
towered aloft full three thousand feet higher still!”10 What-
ever else the parties disputed, there was no question that
Lake Tahoe was worth protecting.

The lake’s most remarkable feature, the clarity of its wa-
ter, is a result of the lake’s historically oligotrophic (nutri-
ent-free) condition. Intensive development, starting in the
1950s, expanded the area of impervious surface in the basin
and increased the volume of runoff carrying nutrient-rich
topsoil into the lake. The result has been increased algal
growth and a gradual decline in the lake’s clarity. Scientists
are generally in accord that the most obvious solution to the
problem is to restrict development, especially in areas that
are particularly sensitive to erosion and on wetlands that
naturally filter runoff.

In 1980, in an effort to control development around Lake
Tahoe, the California and Nevada legislatures passed, and
the U.S. Congress approved, comprehensive revisions to the
Tahoe Regional Planning Compact. Recognizing that pre-
paring a regional plan and implementing rules under the
new compact would take several years, the Tahoe Regional
Planning Agency (TRPA) imposed an essentially complete
ban on development on a substantial portion of the land in
the basin pending development of the plan. When the com-
plex planning process took longer than originally envi-
sioned, the moratorium was extended, ultimately resulting
in a continuous ban on development for 32 months.

In 1984, the TRPA issued a regional plan and officially
lifted the moratorium. However, the state of California, be-
lieving the plan was not sufficiently protective, immediately
sued to block implementation of the plan. The federal dis-
trict court issued a preliminary injunction and the injunction
was upheld on appeal by the U.S. Court of Appeals for the
Ninth Circuit.11 The injunction had the effect of barring the
TRPA from processing development applications until the
TRPA adopted a completely revised regional plan in 1987.

The plaintiffs, consisting of an association of property
owners and approximately 450 individual owners, filed suit
in federal court in 1984. On January 15, 1999, after many
years of pretrial skirmishing, including several appeals to
the Ninth Circuit, followed by a full trial, the district court fi-
nally issued its decision.

The District Court Decision

As a threshold matter, the district court rejected the plain-
tiffs’ claims for compensation based on the plan adopted in

1984 on the ground that the court injunction, rather than any
action by the TRPA,12 blocked development between 1984
and 1987. The district court also ruled that the plaintiffs’
claims based on the 1987 plan were barred by the applicable
statute of limitations because the plaintiffs failed to make a
timely amendment to their complaint in order to challenge
the 1987 plan.13 Thus, the district court’s takings analysis
focused solely on the planning moratorium in place from
August 1981 through April 1984.14

The district court, citing the 1980 Supreme Court deci-
sion in Agins v. City of Tiburon,15 applied the following
two-prong takings test: a regulation amounts to a taking
“when either (1) it does not substantially advance a legiti-
mate state interest; or (2) it denies the owner economically
viable use of her land.”16

As to the first prong, the court raised the question of what
standard of review to apply—a deferential standard analo-
gous to due process rational basis review, or a more search-
ing, intermediate-level scrutiny. However, the court deter-
mined that it was unnecessary to resolve the question in this
case. The court concluded that, regardless of what standard
of review applied, the TRPA moratorium substantially
advanced a legitimate state interest. Indeed, the plaintiffs
did not even seriously contest the issue. There was no dis-
pute that protection of Lake Tahoe was a worthy, indeed
vital, public goal and, as the court stated, “[t]here is a di-
rect connection between the potential development of
plaintiffs’ lands and the harm the lake would suffer as a
result thereof.”17

The second prong of the test presented a more compli-
cated issue. The plaintiffs contended that they should re-
cover under the Lucas “categorical” test, which they con-
strued as essentially equivalent to the Agins denial-of-eco-
nomically-viable-use standard. The TRPA, on the other
hand, contended that the claim was more appropriately an-
alyzed under the Penn Central multifactor test, which in-
cludes an analysis of the economic impact of the regula-
tion, the degree of interference with investment-backed
expectations, and the character of the regulation. In the
end, the district court evaluated the claim under both Lucas
and Penn Central.

The court first rejected the Penn Central claim. The court
found that the economic impact factor weighed heavily
against the claim because the plaintiffs had introduced no
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10. See Mark Twain, Roughing It 169 (facsimile reprint of 1st ed.,
Hippocrene Books 1872), cited in Tahoe-Sierra Preservation Coun-
cil, Inc. v. Tahoe Reg’l Planning Agency, 34 F. Supp. 2d 1226, 1229,
29 ELR 21290 (D. Nev. 1999).

11. See California ex rel. Van de Kamp v. Tahoe Reg’l Planning
Agency, 766 F.2d 1308 (9th Cir. 1985).

12. The defendants originally included the states of California and Ne-
vada in addition to the TRPA. The states were dismissed from the
case at an early stage based on Eleventh Amendment immunity, see
Tahoe-Sierra Preservation Council, Inc. v. Tahoe Reg’l Planning
Agency, 938 F.2d 153 (9th Cir. 1991), but the states continued to
play an active role in the litigation. See Tahoe-Sierra, 34 F. Supp. 2d
at 1229 n.1, 29 ELR at 21290 n.1. For convenience, this Dialogue re-
fers to the defendants collectively as the “TRPA.”

13. See Tahoe-Sierra Preservation Council, Inc. v. Tahoe Reg’l
Planning Agency, 992 F. Supp. 1218 (D. Nev. 1998).

14. Because the district court dismissed the claims based on the 1987
plan, the parties did not introduce evidence concerning the actual ef-
fects of the 1987 plan. Before the Supreme Court, the two sides
painted very different pictures of the situation post-1987. The plain-
tiff side described the 1987 plan as one more step in an essentially
continuous prohibition on development dating back to 1980. The de-
fendant side described a far more flexible regime that granted certain
owners the opportunity to develop their properties and others the op-
portunity to sell all or part of their interests.

15. 447 U.S. 255, 10 ELR 20361 (1980).

16. 34 F. Supp. 2d at 1239, 29 ELR at 21295.

17. Id. at 1240, 29 ELR at 21295.
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specific evidence of any adverse impact on their property
values. The investment expectations factor also weighed
against the claim because the evidence showed that owners
in the basin typically held their property for 25 years before
seeking development approval; under any view, the TRPA
moratorium lasted far less than 25 years and, therefore, did
not interfere with typical owners’ development plans.
Finally, the court ruled that the “character” factor weighed
against a finding of a taking because, in the court’s view,
limiting development around the lake was “a direct and rea-
sonable” way to address pollution of Lake Tahoe. Treating
the Penn Central inquiry as basically “a balancing test—a
weighing of private and public interests,” the court said that
“the interest in protecting Lake Tahoe is so strong . . . [that]
any test that takes that interest into account would result in
victory for the defendants.”18

However, the court concluded that the plaintiffs had es-
tablished a “total” categorical taking under Lucas. The court
recognized that traditionally “it [has been] fairly clear that
temporary, interim planning moratoria [are] not considered
takings.”19 But it believed that recent, “sweeping changes in
the law of regulatory takings,”20 in particular the decisions
in First English Evangelical Lutheran Church of Glendale
v. County of Los Angeles21 and Lucas,22 called for a different
result in this case. The district court based its conclusion that
the TRPA moratorium effected a taking partly on the fact
that the TRPA had initially adopted the moratorium for a set
period but then extended the moratorium indefinitely until
the 1984 plan was adopted.

Finally, the district court rejected the TRPA’s defense that
future development, because it would harm water quality
and fisheries, represented a common-law nuisance, which
would preclude a finding of a taking. The court started with a
narrow view of the nuisance defense, reading the Lucas
“background principles” as “rarely” prohibiting “any habit-
able or productive improvements.”23 The court therefore be-
lieved that the plaintiffs “face[d] a rather difficult battle in
attempting to show that the building of single-family homes
at Lake Tahoe would have constituted a nuisance.”24 The
court acknowledged that water pollution generally repre-
sents a nuisance under California and Nevada law, but said
that the precedents required “a more significant contribution
to the problem,” and “a more significant problem to begin
with,” than the TRPA could establish in this case.25 Finally,
the court recognized that destruction of fisheries could rep-
resent a nuisance, but ruled that the TRPA could not rely on
this defense because it could not point to a sufficient present
injury to the fishery.

The Ninth Circuit Decision

On appeal, the Ninth Circuit took the same narrow view of
the case as the district court. The appeals court affirmed the
conclusion that the injunction against the 1984 plan could

not support a taking claim against the TRPA and also
agreed that any claim based on the 1987 plan was barred by
the statute of limitations. In addition, the plaintiffs did not
appeal the rejection of the substantially advance or the
Penn Central claims. The TRPA appealed the district
court’s rejection of the nuisance defense, but the court of ap-
peals did not reach the issue.26 Thus, the appeal, like the trial
in the district court, focused on the Lucas claim based on the
32-month moratorium.

The Ninth Circuit, in an opinion by Judge Stephen
Reinhardt, reversed the finding of a temporary taking under
Lucas. First, the court rejected the plaintiffs’ efforts to focus
on the “temporal ‘slice’”27 while the moratorium was in ef-
fect, ruling that this approach was inconsistent with the Su-
preme Court’s long-standing parcel as a whole rule. Based
on that determination, the appeals court had little difficulty
in disposing of the Lucas categorical taking claim. The court
recognized the existence of a debate as to whether the de-
nial-of-all-economically-viable-use standard in Lucas re-
quired the elimination of all use or the destruction of all
value, but ruled that under either theory the plaintiffs’
claims had to be rejected: the properties retained some value
based on the possibility that the properties could be devel-
oped once the moratorium was lifted; and the moratorium
did not eliminate all use because the 32-month moratorium
represented only “a small fraction of the useful life of the
Tahoe properties.”28

Second, the court rejected the plaintiffs’ reliance on First
English. The court interpreted that precedent as only man-
dating payment of compensation, assuming a taking has al-
ready been established, for the temporary period between
the restriction’s adoption and its rescission following the ju-
dicial finding of a taking. The court rejected the argument
that First English mandated payment of compensation for a
prospectively temporary restriction on the use of property,
such as a planning moratorium. The court also distinguished
Supreme Court precedent involving takings claims based on
temporary physical appropriations on the ground that such
claims “have always received markedly different analytic
treatment than other regulatory takings.”29

In rejecting the plaintiffs’ challenge to the TRPA morato-
rium, the Ninth Circuit said:

[W]e preserve the ability of local governments to do
what they have done for many years—to engage in or-
derly, reasonable land-use planning through a consid-
ered and deliberative process. To do otherwise would
turn the Takings Clause into a weapon to be used indis-
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18. Id. at 1242, 29 ELR at 21296.

19. Id. at 1248, 29 ELR at 21299.

20. Id. at 1229, 29 ELR at 21290.

21. 482 U.S. 304, 17 ELR 20787 (1987).

22. 505 U.S. at 1003, 22 ELR at 21104.

23. 34 F. Supp. 2d at 1252, 29 ELR at 21301.

24. Id.

25. Id. at 1253, 29 ELR at 21301.

26. The district court’s ruling on the nuisance issue was certainly vulner-
able to attack. In particular, the conclusions that the threat to Lake
Tahoe’s water quality did not represent a sufficiently significant
problem, and that development was not a sufficiently significant
contribution to the problem, seem patently erroneous, given the ob-
vious public interest in protecting Lake Tahoe and the scientific evi-
dence about the threats facing the lake. In addition, the court’s re-
quirement of a showing of actual damage to the fishery appears non-
sensical. The point of the nuisance defense is to provide the govern-
ment an opportunity to defeat a taking claim when the government
has refused to allow an activity to go forward in order to prevent inju-
ries from occurring. For a recent, more sensible application of the
nuisance defense in a takings suit, see Machipongo Land & Coal Co.
v. Commonwealth, 799 A.2d 751 (Pa. 2002).

27. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Reg’l Planning
Agency, 216 F.3d 764, 774, 30 ELR 20638, 20641 (9th Cir. 2000).

28. Id. at 782, 30 ELR at 20644.

29. Id. at 779, 30 ELR at 20643.
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criminately to penalize local communities for attempt-
ing to protect the public interest.30

The Ninth Circuit rejected an application for rehearing
and rehearing en banc. However, Judge Alex Kozinski,
writing for himself and four other members of the court, dis-
sented. In his unusually forceful dissent, Judge Kozinski ac-
cused the panel of “reversing” First English. By not voting
to rehear the case, Judge Kozinski wrote, the full Ninth Cir-
cuit “neglected our duty and passed the burden of correcting
our mistake on to a higher authority.”31 The plaintiffs then
filed a petition for certiorari.32

The Case in the Supreme Court

The plaintiffs’ petition for certiorari sought—unsuccess-
fully—to reinvent the case in the Supreme Court. Rather
than follow the lower courts’ lead and focus on the
32-month moratorium, the petition, authored by the plain-
tiffs’ new Supreme Court counsel, portrayed the case as a
“series of rolling, back-to-back” regulatory measures that
prohibited any use of the plaintiffs’ properties for 20 years
and counting.33 The plaintiffs asked the Court to grant re-
view to consider whether a government defendant can avoid
takings liability “by instituting a permanent prohibition
through a series of ostensibly short-term restrictions,” and
whether the appeals court had erred in holding that an osten-
sibly temporary moratorium can “never” result in a taking.34

The TRPA argued that the Court should deny the petition
because the Ninth Circuit had not ruled that a moratorium
can “never” result in a taking, the Ninth Circuit decision was
consistent with Lucas and First English, and no conflict in
the lower courts warranted Supreme Court review.35 The
TRPA also objected to plaintiffs’ portrayal of the case. The
agency contended that the lower courts properly focused on
the 32-month moratorium because they had correctly re-
jected the claims based on the 1984 and 1987 plans on other
grounds. Furthermore, the TRPA argued, the plaintiffs were
not directly challenging the lower courts’ rejection of these
claims, and, in any event, these rulings (lack of causation for
the 1984 plan; statute of limitations for the 1987 plan) did
not present issues worthy of Supreme Court review. Thus,
the TRPA implied, if the Supreme Court were to grant re-
view, the case should be confined to the moratorium in place
from 1981 to 1984.

On June 29, 2001, the Supreme Court granted the peti-
tion for certiorari, but rejected the statement of the issues
presented by the plaintiffs and limited the case to the fol-
lowing question: “Whether the Court of Appeals properly
determined that a temporary moratorium on land develop-
ment does not constitute a taking of property requiring
compensation under the Takings Clause of the United
States Constitution?”36

On April 23, 2002, the Supreme Court issued its decision
upholding the Ninth Circuit’s rejection of the plaintiffs’
claims. In the opening paragraph, Justice Stevens empha-
sized the “narrow scope” of the Court’s holding, highlight-
ing that, given the plaintiffs’ abandonment of their Penn
Central claim in the appeals court, the case in the Supreme
Court included only a Lucas categorical claim. Justice
Stevens also emphasized that the plaintiffs were only pursu-
ing a facial claim, meaning that they faced “an uphill battle”
to demonstrate that the “mere enactment” of the TRPA mor-
atorium constituted a taking.

The Court’s opinion is divided into two parts—an expla-
nation of why the plaintiffs could not recover under existing
precedent, and a discussion of why the Court declined to
develop a new rule that would permit the plaintiffs to re-
cover. The Court first rejected the plaintiffs’ effort to rely
upon takings decisions involving temporary physical ap-
propriations of private property to support their case. The
Court acknowledged that some of its prior decisions recog-
nized that a physical occupation can result in a taking, “re-
gardless of whether the interest that is taken constitutes an
entire parcel or merely a part thereof,” and that these prece-
dents support claims based on temporary physical occupa-
tion of private property.37 But, the Court said, a takings
challenge to a use restriction must be analyzed differently
and that it had to look at the effects of the TRPA morato-
rium using the parcel as a whole rule. In the context of this
case, that meant that the Court had to consider the plain-
tiffs’ period of ownership, not just the period when the
moratorium was in effect.

The Court then explained why its decisions in First Eng-
lish and Lucas did not support the plaintiffs’ claims. The
Court described First English as dealing with the “remedial
question” of whether a finding of a taking mandates pay-
ment of compensation, rather than with whether a develop-
ment moratorium results in a taking in the first place. The
Court described Lucas as involving a permanent prohibition
on land use and not addressing the different question of
whether a temporary prohibition would constitute a taking.
The Court rejected the plaintiffs’ effort to bring their case
under the Lucas rule by focusing solely on the 32-month pe-
riod when the moratorium was in place. Once again, the
Court said, this approach of “conceptual severance” was in-
consistent with the Court’s parcel as a whole rule.38

In the second part of the opinion, the Court considered
and rejected the proposal that it adopt a “new rule” to cover
this and similar cases. The Court dismissed, primarily on the
ground that it was impractical, the idea that compensation
should be due “whenever government temporarily deprives
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30. Id. at 782, 30 ELR at 20644.

31. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Reg’l Planning
Agency, 228 F.3d 998, 999 (9th Cir. 2000).

32. Under Williamson County Reg’l Planning Comm’n v. Hamilton
Bank of Johnson City, 473 U.S. 172 (1985), most takings claims
against state and local governments are litigated, at least initially, in
state court. Apparently neither side in the Tahoe-Sierra case raised
the question of whether the suit should have been filed in state court.

33. Petition for Writ of Certiorari at i, Tahoe-Sierra Preservation Coun-
cil, Inc. v. Tahoe Reg’l Planning Agency, No. 00-1167 (filed Jan. 18,
2001).

34. Id. In the third proposed question, the plaintiffs asked the Court to
consider whether “a land use regulatory agency [can] purport to
‘protect the environment’ at a major regional location (here, Lake
Tahoe) by compelling a select group of individual landowners to
forego all use of their individual homesites, and thereby compel a
de facto donation of their land for public use without compensa-
tion.” Id.

35. See Brief in Opposition to Petition for Certiorari, Tahoe-Sierra Pres-
ervation Council, Inc. v. Tahoe Reg’l Planning Agency, No.
00-1167 (filed Mar. 28, 2001).

36. See Tahoe-Sierra Preservation Council, Inc. v. Tahoe Reg’l
Planning Agency, 333 U.S. 948 (June 29, 2001) (order granting peti-
tion for writ of certiorari).

37. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Reg’l Planning
Agency, 122 S. Ct. 1465, 1478, 32 ELR 20627, 20630 (2002).

38. Id. at 1483, 32 ELR at 20632.
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an owner of all economically viable use of her property.”39

The Court stated: “A rule that required compensation for ev-
ery delay in the use of property would render routine gov-
ernment processes prohibitively expensive or encourage
hasty decisionmaking.”40

The Court also rejected variants of this suggested rule that
would have allowed exceptions for normal delays associ-
ated with permit processing or delays of up to one year. The
Court emphasized that, under this option, a planning mora-
torium could still constitute a taking, notwithstanding the
“consensus in the planning community” that planning mora-
toria “are an essential tool of successful development.”41

This type of strict rule, the Court reasoned, would compel
planners to “rush through” the planning process. If commu-
nities were forced to abandon use of moratoria altogether,
developers could thwart land use planning objectives, “fos-
tering inefficient and ill-conceived growth.”42 Finally, the
Court said it would be perverse to apply such a rule to mor-
atoria, given that moratoria generally produce a “reciproc-
ity of advantage” among affected landowners and, there-
fore, may well increase rather than decrease private prop-
erty values.43

The Court said that it believed that “the interest in ‘justice
and fairness’ will be best served by relying on the familiar
Penn Central approach when deciding cases like this, rather
than by attempting to craft a new categorical rule.”44 While
the plaintiffs had abandoned their Penn Central claim in
the appeals court, the Supreme Court, to the undoubted dis-
may of the plaintiffs’ counsel, seemed to go out of its way
to say that “[i]t may be true that under a Penn Central anal-
ysis [plaintiffs’] land was taken and compensation would
be due.”45

Chief Justice Rehnquist, in a dissent joined by Justices
Thomas and Scalia, contended that the TRPA moratorium
resulted in a taking. First, the Chief Justice asserted that,
contrary to the view of the majority, the issue of the TRPA’s
potential liability for the 1984 plan was properly before the
Court. The injunction blocking the 1984 plan was based on
the terms of the Tahoe compact, which the TRPA was re-
sponsible for implementing, as well as the TRPA’s own reg-
ulations. Thus, Chief Justice Rehnquist reasoned, the TRPA
could properly be held liable for the plaintiffs’ inability to
develop their property while the injunction was in place.
Under this view, the TRPA moratorium did not last 32
months, but instead lasted 6 years.46

Chief Justice Rehnquist also rejected the majority’s read-
ing of Lucas and First English. He argued that a complete
denial of a property’s economic use, even if temporary, re-
sults in a compensable taking under Lucas. Citing language

in Lucas that described a total deprivation of use as equiva-
lent to a physical appropriation, Chief Justice Rehnquist ar-
gued that a total deprivation of use for a temporary period
should be equated with a temporary physical appropriation.
He also read First English as rejecting any distinction be-
tween permanent and temporary takings when a landowner
is deprived of all economically viable use of his property.

Chief Justice Rehnquist stressed that, under his view of
the law, not every regulatory delay would necessarily be a
compensable taking. Delays from ordinary land use regula-
tion could be defended under Lucas based on “background
principles” of state law: “[T]he short-term delays attendant
to zoning and permit regimes are a longstanding feature of
state property law and part of a landowner’s reasonable in-
vestment-backed expectations.”47 Without resolving
whether some planning moratoria could potentially be justi-
fied based on background principles, Chief Justice
Rehnquist concluded that the six-year TRPA moratorium
(according to his calculation) “cannot be said to resemble
any ‘implied limitation’ of state property law.”48

Justice Thomas, in a separate dissent joined by Justice
Scalia, focused on the parcel as a whole issue. While ac-
knowledging that the Court had applied the parcel rule in
various regulatory takings cases, Thomas said that First
English had definitively, and properly, rejected the parcel
rule in the temporal dimension. In his view, regulations pro-
hibiting all use, even if temporary, should be treated as com-
pensable takings under Lucas. Any potential value the prop-
erty might have once the moratorium is lifted should affect
the amount of compensation due, not whether a taking oc-
curred in the first place. “It is regrettable,” Justice Thomas
stated, “that the Court has charted a markedly different path
today.”49 He described as “puzzling” the majority’s “deci-
sion to embrace the ‘parcel as a whole’ doctrine as settled,”
given that the Court, in several recent cases, had expressed
uncertainty about the parcel rule.50
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39. Id. at 1484, 32 ELR at 20632.

40. Id. at 1485, 32 ELR at 20633.

41. Id. at 1470, 32 ELR at 20627.

42. Id. at 1488, 32 ELR at 20634.

43. Id. at 1489, 32 ELR at 20634 (citing Pennsylvania Coal Co. v.
Mahon, 260 U.S. 393, 415 (1922)).

44. 122 S. Ct. at 1489, 32 ELR at 20634.

45. Id. at 1478 n.16, 32 ELR at 20630 n.16.

46. Without directly disputing Chief Justice William H. Rehnquist’s
causation analysis, the majority responded that the point was not
within the scope of the Court’s limited grant of certiorari and had not
been argued by the plaintiffs. In any event, the majority’s basic con-
clusion that Lucas does not provide the appropriate test for evaluat-
ing a planning moratorium would presumably still hold whether the
moratorium lasted six years or three years.

47. 122 S. Ct. at 1495, 32 ELR at 20636 (Rehnquist, dissenting).

48. Id. at 1496, 32 ELR at 20637 (Rehnquist, dissenting).

49. Id. at 1497, 32 ELR at 20637 (Thomas, dissenting).

50. Id. at 1496 *, 32 ELR at 20637 * (Thomas, dissenting) (emphasis
omitted). The Tahoe-Sierra case did not require the Court to con-
front, and the opinion sheds no light on, the looming confrontation
between claims against states under the Takings Clause and the Su-
preme Court’s increasingly robust law of state sovereign immunity.
See, e.g., Federal Maritime Comm’n v. South Carolina State Ports
Auth., 122 S. Ct. 1864, 32 ELR 20702 (2002). It is widely recog-
nized that states are immune from suit under the Takings Clause in
federal court by virtue of the Eleventh Amendment. Given the
Court’s recent pronouncements that the Eleventh Amendment is
merely illustrative of a broader doctrine of state sovereign immunity,
there is a substantial question whether the states can be held liable
under the Takings Clause in their own courts, at least absent an effec-
tive state waiver of sovereign immunity or appropriate federal legis-
lation pursuant to §5 of the Fourteenth Amendment subjecting the
states to liability. It appears to be black letter law that the United
States is subject to suit under the Takings Clause only because Con-
gress waived the immunity of the United States through the Tucker
Act. See Webster v. Doe, 486 U.S. 592, 613 (1988) (Scalia, J., dis-
senting) (“No one would suggest that, if Congress had not passed the
Tucker Act . . ., the courts would be able to order disbursements from
the Treasury to pay for property taken under lawful authority (and
subsequently destroyed) without just compensation.”). However, no
comparable federal legislation purports to waive the immunity of the
states from takings suits. Moreover, it is, at best, ambiguous whether
particular states have agreed to waive their immunity from suit for
regulatory takings.

In Tahoe-Sierra, as discussed above, the states of California and
Nevada were dismissed from the case based on the Eleventh Amend-
ment at an early stage in the litigation. In Lake County Estates v.
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Justice Scalia, ordinarily the most vocal advocate on the
Court for an expansive reading of the Takings Clause, did
not write a separate opinion.

Analyzing the Tahoe-Sierra Decision

What is the meaning and significance of the Supreme
Court’s Tahoe-Sierra decision? This section addresses the
several relatively clear lessons of the decision. The follow-
ing section addresses the more open-ended questions of
what the Penn Central test is and how it should be applied
after the Tahoe-Sierra decision.

Land Planning and Regulation Endorsed

Before delving into the purely legal issues, it is worth high-
lighting the extent to which the Tahoe-Sierra opinion sup-
ports and promotes community land use planning and regu-
lation. Past Court decisions have made a nod to “the com-
mendable task of land use planning,”51 but the Tahoe-Sierra
decision goes beyond this type of generality and explicitly
supports the TRPA’s efforts to “design[] a strategy for envi-
ronmentally sound growth.”52

First, the Court endorsed the basic methods and goals of
land use planning and regulation. It rejected the plaintiffs’
taking claim in part because “the consensus in the planning
community appears to be that moratoria, or ‘interim devel-
opment controls’ as they are often called, are an essential
tool of successful development.”53 The Court expressed
concern that if communities were forced to abandon the use
of planning moratoria for fear of takings liability, owners
would seek to develop property quickly before a new plan
could be put in place, “thereby fostering inefficient and
ill-conceived growth.”54 Tahoe-Sierra is a clear signal that
the Takings Clause should not be read as a bar to reasonable
public efforts to control development.

In addition, the Court endorsed planning as a way of “fa-
cilitating informed decisionmaking by regulatory agen-
cies.”55 The Court said that the moratorium allowed the
TRPA “to obtain the benefit of comments and criticisms
from interested parties, such as the [plaintiffs], during its de-
liberations.”56 Allowing takings claims based on planning
moratoria, the Court said, “would likely create added pres-
sure on decisionmakers to reach a quick resolution of land
use issues.”57 As a result, it would “disadvantage those land-
owners and interest groups who are not as organized or fa-
miliar with the planning process.”58 In other words, the

Court construed the Takings Clause narrowly for the ex-
press purpose of facilitating public participation in local
land use decisionmaking.

Finally, the Court in Tahoe-Sierra made the important ob-
servation that planning and regulation do not simply limit
property rights but can actually enhance property values.
“[W]ith a moratorium,” the Court said, “there is a clear ‘rec-
iprocity of advantage’ because it protects the interests of all
affected landowners against immediate construction that
might be inconsistent with the provisions of the plan that is
ultimately adopted.”59 In fact, the Court said, “there is every
reason to believe property values will continue to increase
despite a moratorium.”

In a sense, much of what Tahoe-Sierra says about land
use planning and regulation represents atmospherics. But
because they have been offered by the Supreme Court, there
are powerful atmospherics. They should constrain efforts to
use the Takings Clause to attack reasonable growth control
measures in the future. Tahoe-Sierra directs that the Takings
Clause be interpreted to accommodate reasonable regula-
tory tools, not that regulatory tools be fashioned to accom-
modate an absolutist concept of property rights.

Temporary Regulatory Taking Defined

Turning to the key legal issues, first and most obviously,
Tahoe-Sierra resolves the debate over the definition of a
“temporary taking.” Prior to Tahoe-Sierra, takings claim-
ants could plausibly argue that a restriction adopted for a
temporary period should support a finding of a compensable
“temporary taking.” The Tahoe-Sierra decision unequivo-
cally rejects this view. While Tahoe-Sierra does not fore-
close takings claims based on temporary restrictions, it will
now be extremely difficult for property owners to challenge
temporary restrictions under the Takings Clause.

The debate centered on the proper interpretation of First
English, a 1987 Supreme Court case involving a takings
claim based on a Los Angeles County ordinance tempo-
rarily banning new development in a floodplain. The Cali-
fornia courts, without addressing the merits of the takings
claim, dismissed the suit based on the then California Su-
preme Court rule that the remedy for a taking was invalida-
tion of the ordinance, not payment of just compensation.
The Supreme Court granted review to address the question,
“whether abandonment [of regulations] by government [af-
ter a finding of a taking] requires payment for the period of
time during which [the] regulations” were in effect.60 The
Court answered the question in the affirmative, ruling that
payment of financial compensation is the appropriate rem-
edy for regulatory takings.

First English had been subject to two alternative interpre-
tations. The narrow interpretation was that First English
dealt solely with the remedial issue, that is, the nature of the
proper remedy if a taking has occurred. Under this view,
First English did not address whether a temporary morato-
rium constitutes a taking in the first place and did not disturb
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Tahoe Reg’l Planning Agency, 440 U.S. 391 (1979), the Supreme
Court ruled that the TRPA does not share in the immunity of its par-
ent states and, therefore, it was clear the suit could go forward re-
gardless of the states’ immunity.

51. Dolan v. City of Tigard, 512 U.S. 374, 396, 24 ELR 21083, 21088
(1994).

52. 122 S. Ct. at 1470, 32 ELR at 20627.

53. Id. at 1487, 32 ELR at 20634.

54. Id. at 1488, 32 ELR at 20634.

55. Id. at 1487, 32 ELR at 20634.

56. Id. at 1488, 32 ELR at 20634.

57. Id.

58. Id. The Court also reasoned that rejection of the plaintiffs’ taking
challenge was supported by the Court’s “strict” requirement that a
landowner pursue available local procedures to completion before
filing a taking suit. “We would create a perverse system of incen-
tives,” the Court said, “were we to hold that landowners must wait

for a taking claim to ripen so that planners can make well-reasoned
decisions while, at the same time, holding that those planners must
compensate landowners for the delay.” Id.

59. Id. at 1489, 32 ELR at 20634 (citing Pennsylvania Coal Co. v.
Mahon, 260 U.S. 393, 415 (1922)).

60. First English Evangelical Lutheran Church of Glendale v. County of
Los Angeles, 482 U.S. 304, 317, 17 ELR 20787, 20790 (1987).
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the general consensus among lower federal and state courts
that planning moratoria do not raise a serious problem under
the Takings Clause.

The second, broader interpretation was that First English
established, or at least strongly implied, that a development
moratorium, despite its temporary nature, should be re-
garded as a taking. One argument was that the Court would
not have agreed to resolve the remedial question in First
English unless it believed the Los Angeles moratorium
might well be a taking. Furthermore, the First English Court
had said that “‘temporary’ takings which . . . deny a land-
owner all use of his property are not different in kind from
permanent takings, for which the Constitution clearly re-
quires compensation.”61 This language suggested that a reg-
ulation that prohibits all use of property for a limited period
should be viewed as a taking.

In Tahoe-Sierra, the Court adopted the narrow reading of
First English. It said the Court in First English had “charac-
terized the issue to be decided as a ‘compensation question’
or a ‘remedial question,’” and that First English did not ad-
dress “the quite different and logically prior question
whether the temporary regulation at issue had in fact consti-
tuted a taking.”62 Furthermore, the Court observed that First
English said that normal delays and at least certain types of
temporary restrictions would not amount to takings, a con-
clusion that implicitly rejected the notion that a temporary
restriction would automatically lead to a finding of a taking.
(As discussed, the district court believed it was significant
that the TRPA moratorium had no clear ending point, but the
Supreme Court assigned no importance to this fact.)

Notwithstanding the Court’s clear ruling that a temporary
restriction is not equivalent to a permanent restriction for
takings purposes, the distinction between a temporary re-
striction and a permanent restriction is not hard and fast.
First, the effect of a permanent restriction is not necessarily
completely different from the effect of a temporary restric-
tion. A “permanent” restriction is potentially subject to
change at virtually any time, and a permanent restriction
may turn out to be less long-lived than a nominally tempo-
rary restriction. Indeed, the “permanent” regulation in
Lucas was in force for less than two years, a shorter period
than the “temporary” moratorium in Tahoe-Sierra.

Second, permanent restrictions will not necessarily have
a much more serious impact on property values than tempo-
rary restrictions. In Tahoe-Sierra, the Court apparently as-
sumed that a permanent prohibition on development would
eliminate all or substantially all value, but reasoned that a
temporary restriction would not eliminate all value:
“Logically, a fee simple estate cannot be rendered valueless
by a temporary prohibition on economic use, because the
property will recover value as soon as the prohibition is
lifted.”63 It is correct that an explicitly temporary measure is
not likely to have a serious adverse impact on property val-
ues. But the property also may retain significant value when
a “permanent” prohibition is imposed. For example, specu-
lators might be willing to purchase the property based on the
possibility that the restrictions will be lifted in the future.64

Despite these issues, the Court concluded that a tempo-
rary prohibition on development is qualitatively different
from, and less likely to result in a taking than, a prospec-
tively permanent prohibition. It ultimately based this con-
clusion on two fundamental principles of takings jurispru-
dence: the parcel as a whole rule and the distinction between
use restrictions and physical occupations. Because both of
these points have significance well beyond the context of
temporary restrictions, each deserves a separate discussion.

The Parcel as a Whole Rule

The Court’s most basic justification for rejecting the plain-
tiffs’ categorical taking challenge to the TRPA planning
moratorium was that it was inconsistent with the parcel as a
whole rule.

The problem with the plaintiffs’ claim, the Court said,
was that “it ignores Penn Central’s admonition that in regu-
latory takings cases we must focus on ‘the parcel as a
whole.’”65 The parcel rule, long recognized and frequently
applied in the Court’s past takings decisions, prohibits anal-
ysis of a taking claim by focusing on the restricted portion of
a larger parcel, or by examining restricted uses to the exclu-
sion of other permitted uses. Although the Court previously
only had insisted on analyzing the parcel as a whole in a spa-
tial or functional sense, here it insisted on the same rule in
the temporal dimension. The Court said, “the District Court
erred when it disaggregated petitioners’ property into tem-
poral segments corresponding to the regulations at issue
and then analyzed whether petitioners were deprived of all
economically viable use during each period.”66 In other
words, once the plaintiffs’ entire period of ownership was
considered, as it should have been, plaintiffs could not es-
tablish a denial of all economically viable use of their
property and, therefore, could not establish a categorical
taking under Lucas.

The significance of this ruling lies less in the application
of the parcel rule in the temporal dimension than in the
Court’s reaffirmation of the parcel rule itself. After all, if an
anti-segmentation principle applies in the geographical di-
mension, it is only logical for the principle to apply in the
temporal dimension. However, the Supreme Court had re-
cently raised questions about the continuing validity of the
parcel rule in general. The Tahoe-Sierra decision puts these
questions to rest.

Last year, in Palazzolo, the Court went out of its way to
observe that the Court “at times [has] expressed discomfort
with the logic of [the parcel as a whole] rule.”67 The Court in
Palazzolo also referred to an earlier statement in Lucas, that
the “uncertainty regarding the composition of the denomi-
nator in [the Court’s] ‘deprivation’ fraction has produced in-
consistent pronouncements by the Court,” and that deter-
mining the relevant denominator represented a “difficult
question.”68 In Tahoe-Sierra, the Court closed the door on
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61. Id. at 318, 17 ELR at 20791.

62. 122 S. Ct. at 1482, 32 ELR at 20631.

63. Id. at 1484, 32 ELR at 20632.

64. Cf. Florida Rock Indus., Inc. v. United States, 18 F.3d 1560, 1566, 24
ELR 21036, 21038-39 (Fed. Cir. 1994), cert. denied, 513 U.S. 1109
(1995) (recognizing that Florida marsh land had significant market

value, despite the U.S. Army Corps of Engineers’ denial of dredge
and fill permit, based on existence of active, speculative market in
similar properties).

65. 122 S. Ct. at 1483, 32 ELR at 20632.

66. Id.

67. Palazzolo v. Rhode Island, 533 U.S. 606, 631, 32 ELR 20516, 20520
(2001).

68. See id. at 631, 32 ELR at 20520 (citing Lucas v. South Carolina
Coastal Council, 505 U.S. 1003, 1016 n.7, 22 ELR 21104, 21115 n.7
(1992)).
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the idea of reexamining the parcel rule. With 20-20 hind-
sight, it is apparent that the questions raised in Palazzolo and
Lucas reflected the concerns of a minority on the Court.
Once presented with an opportunity to reaffirm the parcel
rule, a majority of the Court was prepared to do so.

The Court’s reaffirmation of the parcel rule has broad im-
plications because the rule applies across the board to all
takings claims based on use restrictions, whether brought
under Lucas or Penn Central. Under any plausible reading
of the Takings Clause, a compensable regulatory taking can
arise only in “extreme circumstances.”69 Reaffirmation of
the parcel rule means that the courts have to measure a regu-
lation’s impact in relation to the other available uses and re-
maining value of the entire property. As a result, in most
cases it will be difficult for taking claimants to establish the
kind of serious injury necessary to demonstrate a taking.

The Court’s ruling on the parcel issue undoubtedly has
created a large wake in the lower federal and state courts.
Many takings claimants, encouraged by hints from the Su-
preme Court that it might reconsider the parcel rule, have
filed takings claims relying on narrow definitions of the rel-
evant parcel. A month after the Supreme Court issued its de-
cision in Tahoe-Sierra, the Pennsylvania Supreme Court, in
Machipongo Land & Coal Co. v. Commonwealth,70 re-
versed a taking award in part based on the parcel ruling in
Tahoe-Sierra. Similar decisions are likely in other pending
cases which involve a parcel question.

Having said this, it is also possible that it is premature to
treat the existence of the parcel rule as completely settled. In
Pennsylvania Coal Co. v. Mahon,71 the landmark decision
that launched the regulatory takings doctrine, the Court ap-
parently embraced the “conceptual severance” approach.
Many decades later, in Penn Central, the Court announced
the parcel as a whole rule. In Lucas, the Court appeared to
open the door to reconsideration of the parcel rule. But the
following year, in Concrete Pipe & Products v. Construc-
tion Laborers Pension Trust,72 the Court unanimously reaf-
firmed the parcel rule. Now, one year after seemingly setting
the stage in Palazzolo for reconsideration of the parcel rule,
the Court has issued an explicit and forceful reaffirmation of
the parcel rule. Based on this history, another reversal in
course might seem possible, if not likely.

Notwithstanding the hazards of forecasting in this area,
Tahoe-Sierra’s reaffirmation of the parcel rule should prob-
ably be viewed as a stable resolution of the issue. The case
squarely presented the parcel issue, all of the justices fo-
cused on the question, and the Court’s majority opinion ad-
dressed the point at great length. Moreover, the opinion for
the Court was endorsed by a strong six-Justice majority.
Finally, the three dissenting Justices did not directly chal-
lenge the parcel as a whole rule, but instead expressed spe-
cific concerns about its application in the temporal dimen-
sion. Moreover, Justice Thomas seemed to accept that the
majority had definitely resolved the parcel issue by referring
to “[t]he majority’s decision to embrace the ‘parcel as a
whole’ doctrine as settled . . . .”73

Tahoe-Sierra does not resolve all of the issues that will
arise in applying the parcel rule. The Court’s discussion of
the parcel rule, as well as prior Court precedent, suggests
that, at least in the context of real estate regulation, physical
contiguity is the preeminent factor in defining the “whole
parcel.” But some lower courts have held that noncontigu-
ous parcels may constitute a single parcel if they are held
and managed to achieve a common investment objective.74

The courts have also identified other potentially relevant
factors, including the dates of acquisition of the property,
whether the parcel has been managed as a single unit, and
the degree to which restrictions on a portion of the parcel
benefit the parcel as whole.75

Another question will be how to define the parcel when
an owner has sold off some portion of the property, leaving
only one or a few restricted portions. On the one hand, a rule
that ignored the full extent of the owner’s original owner-
ship would encourage land developers to sell off
developable portions in order to manufacture takings
claims. Treating owners who develop their property at one
time in the same fashion as owners who develop and sell off
their property in pieces would produce equal treatment of
owners who, arguably, are similarly situated. On the other
hand, if an owner sells off pieces of property without regard
to and prior to the adoption of a new regulatory regime
which allegedly effects a taking, the argument for strict ap-
plication of the parcel rule based on the risk of strategic be-
havior is less compelling.

Physical Takings Versus Regulatory Takings

The Court’s second justification for rejecting the plaintiffs’
temporary taking theory was that a temporary restriction on
the use of private property cannot accurately be analogized
to a temporary physical occupation of private property.

The Court acknowledged that it had recognized a “cate-
gorical duty” on the part of government to pay compensa-
tion when it physically appropriates private property, “re-
gardless of whether the interest that is taken constitutes an
entire parcel or merely a part thereof.”76 Moreover, the
Court recognized that it had applied this reasoning to uphold
takings claims when the government effected a temporary
physical appropriation, for example by compelling owners
to grant the government leaseholds to private real prop-
erty.77 However, the Court said these precedents did not de-
cide the outcome in Tahoe-Sierra because a physical appro-
priation, whether temporary or not, is qualitatively different
from a use restriction.
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69. United States v. Riverside Bayview Homes, 474 U.S. 121, 126, 16
ELR 20086, 20087 (1985).

70. 799 A.2d 751 (Pa. 2002).

71. 260 U.S. 393 (1922).

72. 508 U.S. 602 (1993).

73. 122 S. Ct. at 1496 *, 32 ELR at 20637 * (emphasis in original).

74. See, e.g., Naegele Outdoor Adver., Inc. v. City of Durham, 844 F.2d
172, 178 (4th Cir. 1988); Ciampitti v. United States, 22 Cl. Ct. 310,
21 ELR 20866 (Cl. Ct. 1991).

75. See, e.g., District Intown Props. Ltd. v. District of Columbia, 198
F.3d 874 (D.C. Cir. 1999), cert. denied, 121 S. Ct. 34 (2000); K& K
Constr., Inc. v. Department of Natural Resources, 575 N.W.2d 531,
28 ELR 21156 (Mich. 1997), cert. denied, 525 U.S. 819 (1998).

76. 122 S. Ct. at 1478, 32 ELR at 20630. The Court has recognized, how-
ever, that physical-occupation claims can be defeated based on the
concept of “background principles.” See Lucas v. South Carolina
Coastal Council, 505 U.S. 1003, 1028-29, 22 ELR 21104, 21111
(1992) (“[W]e assuredly would permit the government to assert a
permanent easement that was a pre-existing limitation upon the
landowner’s title.”).

77. See, e.g., United States v. General Motors Corp. 323 U.S. 373
(1945); United States v. Petty Motor Co., 327 U.S. 372 (1946).
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On its face, the analogy to physical occupations seemed
plausible. Why, for example, should an owner be compen-
sated if the government floods one portion of a large tract of
land, but the owner be denied compensation if he is barred
by regulation from using the same portion for any economi-
cally valuable purpose? Likewise, why would it be appro-
priate for the government to pay when it physically occupies
private property for one year, but to deny compensation to
an owner denied all use of the property for a longer period?

The Court nonetheless rejected the analogy, referring to
what it called the “longstanding distinction between acqui-
sitions of property for public use . . . and regulations prohib-
iting private uses.”78 Delineating a sharp boundary between
these two types of takings claims, the Court said, “we do not
apply the precedent from the physical takings context to reg-
ulatory takings claims.”79

The Court explained the distinction largely in practical
terms. On the one hand, “[l]and-use regulations are ubiqui-
tous and most of them impact property values in some tan-
gential way—often in completely unanticipated ways.
Treating them all as per se takings, would transform govern-
ment regulation into a luxury few governments could af-
ford.”80 On the other hand, there is less reason for concern
about, and more justification for, a categorical approach to
physical appropriations. In comparison with restrictions on
the use of private property, “physical appropriations are rel-
atively rare” and “easily identified,”81 and they “usually rep-
resent a greater affront to individual property rights” than re-
strictions on property use.82

The Court’s determination to draw a sharp distinction be-
tween use restrictions and physical occupations has impor-
tant implications beyond the issue of temporary takings.
First, it undermines the reasoning supporting the “categori-
cal” takings rule announced in Lucas. The Court in Lucas
justified the rule based on the idea that a “total deprivation of
beneficial use is, from the landowner’s point of view, the
equivalent of a physical appropriation.”83 Because the Court
in Tahoe-Sierra said that “we do not apply our precedent
from the physical takings context to regulatory takings
claims,” this part of the reasoning in Lucas now seems obso-
lete.84 As the Tahoe-Sierra Court suggests, the Lucas rule
can now only be justified (if it can be justified at all) based
on other theories, including that, “‘in the relatively rare
situations where the government has deprived a land-
owner of all economically viable uses,’ it is less realistic
to assume that the regulations will secure an ‘average rec-
iprocity of advantage,’ or that government could not go on
if required to pay for every such restriction.”85 In fact, by

eliminating part of the doctrinal underpinning for the Lucas
rule, the Tahoe-Sierra decision casts doubt on the long-term
viability of the Lucas rule as an independent test for a regu-
latory taking.

The sharpness of the distinction between physical occu-
pations and use restrictions also helps make sense of the
Court’s approach to another issue—the question of the rele-
vance of an owner’s investment expectations in takings
analysis. On the one hand, the Court has embraced the view
that investment expectations should be a factor in takings
cases involving use restrictions. In 2001, in Palazzolo, a ma-
jority of the Justices, speaking through a series of separate
opinions, adopted the position that an owner’s lack of rea-
sonable investment expectations, though not a complete bar
to a takings claim, is a relevant consideration in deciding
whether a regulatory restriction on property use constitutes
a taking. In Tahoe-Sierra, Justice Stevens’ opinion for the
Court quotes approvingly, and at length, from Justice San-
dra Day O’Connor’s concurring opinion in Palazzolo,
which especially emphasized the relevance of investment
expectations in regulatory takings analysis, thereby rein-
forcing the conclusion that investment expectations is a rel-
evant factor in addressing claims based on use restrictions.

On the other hand, the Court has embraced the view that
investment expectations should not be a factor in a physical
occupation case. In Palazzolo, the Court discussed with ap-
proval the ruling in Nollan v. California Coastal
Commission86 that the claimants’ preacquisition notice of a
California Coastal Commission policy on beach access did
not preclude a taking claim based on a requirement that the
landowners grant the public access to their private beach.
“So long as the Commission could not have deprived the
prior owners of the easement without compensating them,”
the Court said in Nollan, “the prior owners must be under-
stood to have transferred their full property rights in convey-
ing their lots.”87 Palazzolo’s reaffirmation of Nollan, which
involved a physical occupation of private property, demon-
strates that investment expectations are irrelevant in a tak-
ing claim based on a physical occupation.88

There is a strong practical justification for treating an in-
vestor’s expectations differently in a physical-occupation
case than in a use-restriction case. The parcel rule, which ap-
plies in cases involving regulatory use restrictions, creates
an incentive for owners to divide up their property and cre-
ate heavily restricted portions in order to maximize their
chances of recovery under the Takings Clause. Factoring in
a purchaser’s expectations helps prevent the manufacture of
takings claims by providing the courts a basis for rejecting
claims by investors who create heavily restricted parcels,
knowing about the restrictions, in the hope of profiting at
public expense under the Takings Clause. On the other hand,
with physical appropriation claims, in which the parcel rule
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78. 122 S. Ct. at 1479, 32 ELR at 20630.

79. Id.

80. Id.

81. Id. The Court stated that in Loretto v. Teleprompter Manahattan
CATV Corp., 458 U.S. 419 (1982), “[t]o illustrate the importance of
the distinction” between physical occupations and use restrictions,
the Court had contrasted cases involving “actual taking of posses-
sion and control” of private property with a case involving govern-
ment regulation requiring an owner or “cease operations.” 122 S. Ct.
at 1479 n.18, 32 ELR at 20630 n.18.

82. 122 S. Ct. at 1479, 32 ELR at 20630.

83. Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1017, 22
ELR 21104, 21108 (1992).

84. 122 S. Ct. at 1479, 32 ELR at 20631.

85. Id. at 1479 n.19, 32 ELR at 20631 n.19 (citing Lucas, 505 U.S. at
1017-18, 22 ELR at 21108).

86. 483 U.S. 825, 17 ELR 20918 (1987).

87. Id. at 833 n.2, 17 ELR at 20923 n.2.

88. See Echeverria, supra note 3 (explaining this attempt at a logical rec-
onciliation of Palazzolo and Nollan at greater length). On the other
hand, some courts have treated investment expectations as a relevant
factor in a taking case based on a physical occupation. See, e.g., Cali-
fornia Hous. Sec., Inc. v. United States, 959 F.2d 955 (Fed. Cir.
1992) (rejecting savings and loan institution’s taking claim based on
physical seizure of institution’s assets by the Resolution Trust Com-
pany pursuant to federal regulations designed to safeguard institu-
tion’s assets); see also Golden Pac. Bancorp. v. United States, 15
F.3d 1066 (Fed. Cir. 1994) (same).
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does not apply, it is unnecessary to factor in investment ex-
pectations to prevent manufactured claims. A physical ap-
propriation will result in a taking regardless of the size of the
parcel as a whole. Thus, an owner has no incentive to rear-
range her property interests in order to manufacture a physi-
cal-occupation taking claim.

In sum, the Court’s approach to both the expectations is-
sue and the parcel issue, in both categories of takings cases
(physical takings and regulatory takings), now form a co-
herent, consistent package. The parcel rule does not apply,
and investment expectations are irrelevant, in a physical oc-
cupation case; the parcel rule does apply, and investment ex-
pectations are relevant, in a case involving use restrictions.

In a fundamental sense, however, the sharp distinction
between use restrictions and physical appropriations re-
mains problematic. It is hardly obvious that physical appro-
priations (such as the cable box placed on Mrs. Loretto’s
property) actually represent a greater intrusion on private
property rights than many landmark use restrictions (such
as the multimillion dollar business opportunity destroyed
by the historic designation of Grand Central Terminal). If
physical appropriations are truly “rare,” as Tahoe-Sierra
suggests, the distinction between these two types of claims
may not be enormously important. But, given that the dis-
tinction has at least some real-world significance, how can
it be explained?

One explanation that the Court has offered is based on the
law’s need to draw clear, if somewhat arbitrary, lines. As the
Court stated in Loretto v. Teleprompter Manhattan CATV
Corp.,89 the categorical rule for permanent physical occupa-
tions is justified in part by the fact that it avoids “otherwise
difficult line-drawing problems.”90 The Court in Loretto
also stated that “[t]he power to exclude has traditionally
been considered one of the most treasured strands in an
owner’s bundle of property rights” and “an owner suffers a
special kind of injury when a stranger directly invades and
occupies the owner’s property.”91

Yet another part of the answer may rest on the fact that use
restrictions typically affect private property values differ-
ently than physical occupations. Government regulation of
private property is generally conducted through broad
schemes that apply, in varying degrees, to broad categories
of properties. A regulation may burden one portion of an
owner’s property but, considering the parcel as a whole, will
enhance the value of the rest of the owner’s property by con-
straining adjacent and nearby land uses. Arguably, the same
kinds of reciprocal benefits do not occur—or at least not to
same degree—with government actions involving outright
physical appropriations.

Moreover, the apparent unfairness in treating claimants
subject to physical appropriations more favorably than
claimants subject to regulatory restrictions may be less
problematic than it first appears. Just compensation under
the Takings Clause is pegged to a property’s fair market
value. Requiring the public to pay an owner what a private
party would pay in a commercial transaction ignores the dif-
ferences between private actors and the government. Unlike
a private commercial actor who acquires private property,
the government affects the value of an owner’s property in a

continuous and pervasive fashion, not only through regula-
tory restrictions but also based on outright subsidies.92 Thus,
unlike in the case of an arm’s-length commercial transac-
tion, when the government pays “fair market value” for
property, it is partly paying for value the public created. As a
result, leaving the restricted landowner uncompensated
while the government pays the owner subject to a physical
appropriation may simply deprive regulated owners of the
chance to share in windfalls conferred on other owners by
the Takings Clause. Different owners are, of course, subject
to disparate treatment under this approach. But it is ulti-
mately not the type of harmful disparate treatment that calls
out for a judicial fix, and certainly not in the direction of
more expansive compensation awards to those subject to re-
strictions on the use of their private property.

The New, Narrower Lucas Rule

Once the Court in Tahoe-Sierra decided to reaffirm the par-
cel as a whole rule and to apply it in a temporal context, it
was a foregone conclusion that the Court would reject the
plaintiffs’ challenge to the moratorium as a “categorical”
taking under Lucas. But the Court’s discussion of Lucas
went beyond what was strictly necessary to resolve the case.

Takings scholars have debated whether the linchpin of the
Lucas takings analysis is a complete prohibition on the
“use” of private property or the destruction of the “value” of
the property. As discussed, the Ninth Circuit found it unnec-
essary to resolve the debate, for it concluded that the TRPA’s
moratorium did not effect a taking under either interpreta-
tion. The Supreme Court, however, waded into the middle
of the debate, concluding that destruction of value was the
key indicium of a Lucas taking. A Lucas taking occurs, the
Court said, when a regulation results in “the permanent
‘obliteration of the value’ of a fee simple estate.”93 It is dif-
ficult to see how the Supreme Court could have read Lucas
any more narrowly, at least without expressly overruling
the decision.

After Tahoe-Sierra, few—if any—regulations will rise to
the level of a Lucas taking. Even when all building is prohib-
ited, land has value, sometimes significant value, as private
open space or at least as a speculative investment. The Court
decided Lucas on the premise, supported by the unchal-
lenged finding of the trial court, that Lucas’ property had
been rendered “valueless.” But in Lucas many of the Jus-
tices were openly skeptical of this factual premise. In
Tahoe-Sierra, Chief Justice Rehnquist asserted in his dis-
sent that even Mr. Lucas could not have met Tahoe-Sierra’s
version of the Lucas test for, as he said, “surely the land in
Lucas retained some market value.”94 If the Chief Justice is
correct, it is uncertain whether Lucas has any remaining
practical import.

The Court in Tahoe-Sierra further limited the scope of the
Lucas test by indicating that the test applies exclusively to
the regulation of land. In Lucas itself the Court had focused
on the regulation of land and indicated that its new categori-
cal rule would not apply to regulation of personal prop-
erty—“at least if the property’s only economically produc-
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tive use is sale or manufacture for sale.”95 Moreover, one of
the Court’s primary justifications for its categorical rule re-
lated specifically to the characteristics of land:

[R]egulations that leave the owner of land without eco-
nomically beneficial or productive options for its
use—typically, as here, by requiring land to be left sub-
stantially in its natural state—carry with them a height-
ened risk that private property is being pressed into some
form of public service under the guise of mitigating seri-
ous public harm.96

Justice Stevens’ opinion in Tahoe-Sierra reinforces the ap-
parent meaning of Lucas by describing the Lucas rule as fo-
cusing on an owner’s “uses of his land” or the “beneficial
use of land.”97

In addition, Tahoe-Sierra repeatedly refers to the Lucas
rule as applicable only to “fee simple estates,” possibly indi-
cating that the Lucas rule does not apply to the total destruc-
tion of a partial interest in real property. Thus, for example,
an owner of mineral rights might not be able to claim a cate-
gorical taking based on the enactment of a rule barring ex-
ploitation of these rights. Similarly, an oil company that ob-
tained a lease to operate a gas station might not be able to
claim a categorical taking because the zoning was changed
to prohibit gas stations.

The suggestion that the Lucas test only applies to “fee
simple estates” is supported by the reasoning of the Lucas
decision itself. The Court in Lucas said that the categorical
rule applies “where regulation denies all economically ben-
eficial or productive use of land.”98 Alleged takings of par-
tial property interests do not prohibit all economically bene-
ficial or productive use of land. Moreover, Lucas said that
the categorical rule would only apply in “rare” circum-
stances. Because many regulations can be characterized as
destroying at least one stick in the bundle of property rights,
Lucas takings would not be rare if Lucas applied to partial
property interests. In addition, the Court justified the Lucas
rule based partly on the concern “that private property is be-
ing pressed into some form of public service.”99 While this
concern can apply to rules eliminating all use and value of a
fee simple estate, it appears less plausible with respect to re-
strictions on one particular use of property.

This narrow interpretation of Lucas assumes that the
Court in Tahoe-Sierra actually meant what it said, and that a
Lucas taking only occurs when there is a “complete oblitera-
tion” of property value. One year earlier, in Palazzolo, the
Court had indicated that the Lucas rule applies to the case
where an owner is left with a “nominal” value. While a nom-
inal value may be modest, this word choice suggested that
Lucas might apply when regulation has produced less than a
“complete obliteration” of property value. Surprisingly, the
Court in Tahoe-Sierra did not refer to Palazzolo’s discus-
sion of the scope of the Lucas rule. Tahoe-Sierra represents
the latest word on this issue, but the narrow difference in the
description of the Lucas test in Palazzolo and Tahoe-Sierra
will undoubtedly encourage those intent on trying to keep
the Lucas test alive.

On the other hand, the Court’s confinement of the Lucas
test to practical irrelevance may set the stage for the Court’s
eventual repudiation of Lucas. Given the narrow majority
that supported the decision in Lucas, and the subsequent
changes in Court personnel, such an outcome would not be
surprising. Lucas was decided by a vote of 6 to 3, but Justice
Anthony M. Kennedy merely concurred in the judgment
and wrote a separate opinion. Since Lucas was handed
down, Justice Byron R. White, who joined Justice Scalia’s
opinion in Lucas, has retired, to be replaced by Justice Ruth
Bader Ginsburg, who has frequently voted on the govern-
ment side in takings cases. In short, the thin majority on the
Court that supported the Lucas opinion has evaporated. Bar-
ring some further unexpected twist, Lucas may soon be-
come a dead letter in law as well as in fact.

The Once and Future Penn Central Test

One clear teaching of the Tahoe-Sierra decision is that
claimants and courts should generally address regulatory
takings issues, not by using the Court’s “categorical” Lucas
test, but by using the Court’s more flexible Penn Central
test. The 2001 Palazzolo ruling conveyed essentially the
same message by narrowly construing the Lucas test and af-
firming the Rhode Island courts’ rejection of a Lucas claim,
but remanding the case for consideration under Penn Cen-
tral. After an experimental effort to establish clear, prescrip-
tive rules for regulatory takings claims, a majority of the Su-
preme Court has apparently determined to abandon the pro-
ject. In a very real sense, this unexpected development
largely recreates the legal status quo of takings law of sev-
eral decades ago.

Unfortunately for litigants as well as for judges, the Su-
preme Court has provided little guidance on the actual con-
tent of the Penn Central test or how it should be applied.
Penn Central apparently provides the dominant analytic
framework in regulatory takings law today. But is there any
there there? The Court in Tahoe-Sierra has provided no di-
rect answers, of course, because no Penn Central claim was
presented to the Court in this case. Nonetheless, the Court’s
opinion contains some suggestive hints about the scope and
content of the Penn Central test.

Deciphering the Penn Central Test

The difficulty of deciphering Penn Central is highlighted by
the fact that the Court has repeatedly insisted on emphasiz-
ing the essentially unlaw-like character of this test. The
Tahoe-Sierra decision is replete with statements emphasiz-
ing the fact-dependent nature of the Penn Central analy-
sis.100 Thus, the Court said the Penn Central test is “charac-
terized by ‘essentially ad hoc, factual inquiries,’” is “de-
signed to allow ‘careful examination and weighing of all the
relevant circumstances,’” and is based on a preference for
“examin[ing] ‘a number of factors’ rather than a simple
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‘mathematically precise’ formula.”101 These statements, in-
terpreted in the worst light, point to a law of takings so lack-
ing in discernable principles that the outcome of any partic-
ular case will turn on unreviewable trial court discretion.
However, over the long term, it is difficult to imagine how
such an unprincipled approach could prevail.

Not surprisingly, lower courts seeking to apply Penn
Central have been all over the map. For example, in Animas
Valley Sand & Gravel, Inc. v. Board of County Commis-
sioners,102 the Colorado Supreme Court recently stated that
a claim will lie under Penn Central only when “the level of
interference [is] very high” and the claimant “must show
that it falls into the rare category of landowners whose land
has a value slightly greater than de minimis but, nonethe-
less, given the totality of the circumstances, has had its land
taken by government regulation.”103 On the other hand, in
another recent case, City of Glenn Heights v. Sheffield De-
velopment Co.,104 the Texas Court of Appeals upheld a Penn
Central claim, ruling that a zoning amendment that reduced
the permitted density of development by about one-half, re-
ducing the market value of the land by 38%, constituted a
taking. While the Glenn Heights decision is aberrational in
practice, it illustrates the malleability of Penn Central as a
legal standard.

The Supreme Court has traditionally defined the Penn
Central test as involving consideration of three fac-
tors—economic impact, investment-backed expectations,
and character. The Court has provided some (but not too
much) guidance on the meaning of these factors.

The economic impact of a regulation or other government
action has long been identified as having particular signifi-
cance. The closer the impact is to total destruction of eco-
nomic value, the greater the likelihood that a taking will be
found, everything else being equal. At the same time, the
Supreme Court recently said, in a case decided under Penn
Central, that “mere diminution in value, however serious, is
insufficient to demonstrate a taking.”105 Thus, apparently,
severe economic impact—plus something else—is neces-
sary to establish a taking under Penn Central.

One important issue in addressing the economic impact
factor is what benchmark to use in measuring the effect of
the government action. One approach is to estimate the
probable current market value of a property if a government
restriction were removed, and to compare that value to the
property’s current market value under restriction. Another
approach, which has strong support in the U.S. Court of Ap-
peals for the Federal Circuit,106 is to compare the restricted

value of the property with the claimant’s original purchase
price. This latter approach is helpful in assessing the degree
to which a government action interferes with invest-
ment-backed expectations (the second Penn Central factor),
because it focuses specifically on the owner’s actual invest-
ment. In addition, this approach provides the courts useful
insight into whether a regulation has created a “reciprocity
of advantage,” because it provides an implicit measure of
the cumulative negative and positive effects of a regulation
on a particular property.

The second Penn Central factor is the reasonableness of
the owner’s investment-backed expectations, which the
Court has given a variety of alternative definitions. One def-
inition focuses on whether the takings claimant purchased
the property after the regulatory regime already was in
place. A majority of the Justices in Palazzolo agreed that
“preacquisition notice” is a relevant consideration in deter-
mining whether a taking claimant should be permitted to re-
cover. A related approach to investment expectations, based
on the idea that firms and individuals who engage in certain
fields of business expect to be regulated, holds that “[t]hose
who do business in . . . [a] regulated field cannot object if the
legislative scheme is buttressed by subsequent amendments
to achieve the legislative end.”107 Finally, the investment ex-
pectations factor has been interpreted to weigh against a
claim when the owner purchased the property many years
prior to the alleged taking, particularly where the claimant
has had the opportunity to implement his original purpose in
purchasing the property.108

The final and most amorphous Penn Central factor is the
“character” of the government action. In Penn Central it-
self, the Court described the character issue as relating to
whether the government action involved a physical occupa-
tion (more suspect) or a mere restriction on use (less sus-
pect). But that definition has been largely superseded by
subsequent Supreme Court decisions treating permanent
physical occupations as subject to their own, per setakings
rule.109 Alternative Supreme Court definitions of character
focus on the degree to which a government action advances
a public purpose,110 or the extent to which it singles out one
or a few property owners to bear a particular burden.111 Vari-
ous other considerations mentioned in other Supreme
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also Walcek v. United States, 49 Fed. Cl. 248, 266 (Fed. Cl. 2001)
(applying both measures of economic impact in particularly
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108. See Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 136,
8 ELR 20528, 20536 (1978):
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only permits but contemplates that appellants may continue
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109. See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419
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110. See Penn Cent., 438 U.S. at 127, 8 ELR at 20534 ( “a use restriction
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Courts takings cases can also be assigned to the seemingly
open-ended “character” factor.112

Underlying the uncertain scope and content of the Penn
Central analysis is a more fundamental confusion about the
exact nature and purpose of regulatory takings analysis. Un-
der one view, regulatory takings jurisprudence is largely if
not exclusively concerned with the redistributive conse-
quences of government action, rather than with whether the
government can proceed with its action. Under this view, the
Takings Clause does not prohibit the government from act-
ing, but simply imposes a condition on the exercise of gov-
ernmental power. Assuming the government action is other-
wise permissible, an action that amounts to a taking can go
forward under the Takings Clause so long as the government
pays “just compensation.” In other words, a valid taking
claim effectively grants the property owner the unilateral
right to exercise a sales agreement with the government. Un-
der this view, a takings claim is akin to a contract claim.

Under the alternative view, regulatory takings law is con-
cerned with the “fairness” of government action in the
broader sense of whether the government action is funda-
mentally fair, that is, for example, whether the action is irra-
tional or arbitrary, violative of some other provision of law,
or taken in bad faith. This view of takings law focuses on the
appropriateness of the government’s ends and the reason-
ableness of the means selected to achieve those ends. Ac-
cording to this viewpoint, regulatory takings law does not
only impose a conditional obligation but also asks whether
the government should proceed at all. A takings action, un-
der this view, is less akin to a contract action and more akin
to a tort action.

Both viewpoints have support in Supreme Court takings
jurisprudence. In First English,113 the Court said that the
Takings Clause “does not prohibit the taking of private prop-
erty, but instead places a condition on the exercise of that
power,” and that the clause “is designed not to limit the gov-
ernmental interference with property rights per se, but rather
to secure compensation in the event of otherwise proper in-
terference amounting to a taking.”114 On the other hand, in
Eastern Enterprises v. Apfel,115 dealing with a takings chal-
lenge to retroactive provisions of the Coal Industry Retiree
Health Benefit Act of 1992, Justice O’Connor, speaking for
a four-Justice plurality, said that the law effected a taking be-
cause it imposed a “severe retroactive liability on a limited
class of parties that could not have anticipated the liability,
and the extent of that liability is substantially disproportion-
ate to the parties experience.”116 As observed by one com-
mentator, Justice O’Connor’s approach represents the type
of “generalized inquiry into the fundamental fairness” of
federal legislation more traditionally conducted under the
rubric of substantive due process rather than takings.117 In

addition, the takings as fundamental fairness viewpoint is
reflected in the Supreme Court’s often repeated, but rarely
applied, pronouncement that a government action repre-
sents a taking if it fails to “substantially advance legitimate
state interests.”118

The better view is that the first understanding of the na-
ture and purpose of the Takings Clause is the correct one. It
is more consistent with the language of the Takings Clause
and with the traditional law of condemnation of which regu-
latory takings (or “inverse condemnation”) law is or should
be a part. It properly assigns questions about the fundamen-
tal fairness of government action to the arena of due process,
and in the process simplifies and clarifies the law of regula-
tory takings. In addition, this viewpoint arguably has the
strongest support on the current Supreme Court. In particu-
lar, in Eastern Enterprises, five Justices who either con-
curred or dissented in that case rejected Justice O’Connor’s
position and agreed that questions about the fundamental
fairness of government action cannot properly be addressed
under the Takings Clause. With respect to the ostensible
“substantially advance” takings test, in recent years, seven
Justices have written opinions or joined in opinions ques-
tioning the validity of this takings test,119 raising a substan-
tial question whether this ostensible test will long survive.

But the most fundamental reason to reject the view that
takings law authorizes a general inquiry into the fundamen-
tal fairness of government action is that this approach threat-
ens to revive a discredited, highly intrusive type of judicial
scrutiny of legislative action. In the era of Lochner v. New
York,120 the Supreme Court closely examined the wisdom
and legitimacy of legislative determinations under the Due
Process Clause. Based on the realization that this type of ju-
dicial scrutiny of social and economic regulation was incon-
sistent with the role of the courts in a republican democracy,
the Court since the 1930s has abandoned Lochner in favor of
a more deferential “rational basis” test. The view that
takings law authorizes a general inquiry into the fundamen-
tal fairness of government action accords no particular def-
erence to the judgments of elected officials,121 and threatens
to recreate Lochner-style review under the banner of
takings. Relabeling Lochner-style review as a takings in-
quiry rather than as a due process question does not make it
any less objectionable.

Another, related question contributing to the confusion
surrounding the Penn Central test is whether the govern-
ment can avoid takings liability by pointing to the impor-
tance or public value of the objective the government is try-
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ing to achieve. The Supreme Court itself has said that
takings law “necessarily requires a weighing of private and
public interests.”122 As discussed, the district court in this
case believed that the Penn Central test required consider-
ation of the fact that the TRPA was seeking to prevent the
destruction of Lake Tahoe. Indeed, the court believed that
the interest in protecting Lake Tahoe was so powerful that
“any test that takes that interest into account would result in
victory for the defendants.”

As a matter of logic, however, it seems nonsensical to
treat the value or public importance of what the government
is trying to achieve as a factor that should count against a
taking claim. In a classic eminent domain case, no one
would contend that the government can be excused from
paying compensation for taking land for a school because
the school will serve an important educational purpose. It
likewise makes no sense to suppose, in an inverse condem-
nation case, that the importance of the regulatory objective
can excuse the public’s obligation to pay compensation if
the regulation rises to the level of a taking. After all, both
types of claims arise under the same Takings Clause of the
Fifth Amendment to the U.S. Constitution. Moreover, if
anything, when a government action provides significant
public benefits, it seems more appropriate, not less appro-
priate, to require the public to pay compensation.

The conclusion that courts should not weigh the value or
importance of the government action in deciding whether a
particular action effects a taking does not mean that these
considerations are irrelevant in interpreting the Takings
Clause. Modern government pursues a variety of important
objectives, and determining how and when to deploy gov-
ernment power obviously requires value judgments. To en-
sure that these judgments are generally made by elected of-
ficials rather than by unelected judges, the courts should in-
terpret the Takings Clause narrowly. In this significant re-
spect, the value or importance of what the government is try-
ing to accomplish should inform takings jurisprudence. But,
whatever the scope of regulatory takings law, the purpose
served by a government action cannot be a logical consider-
ation for determining whether a specific government action
constitutes a compensable taking.

The final fundamental confusion regarding the Penn
Central inquiry relates to how the Penn Central test differs
from and relates to the Lucas test. The Court’s takings juris-
prudence over the last decade suggests that Lucas applies to
some quite narrow set of extreme cases and that Penn Cen-
tral applies to some broader set of presumably not so ex-
treme cases. The Penn Central inquiry entails consideration
of the action’s economic impact, the owner’s invest-
ment-backed expectations, and the character of the govern-
ment action, whereas the Lucas “categorical” rule presum-
ably involves a less nuanced analysis.

Upon reflection and analysis, however, the apparent dis-
tinctions between the ostensibly separate Penn Central and
Lucas tests become difficult to explain or defend.123 The
most commonly cited bases for distinguishing between the
two tests have been: (1) that the character factor, defined as
the value or importance of the government program, is
relevant in a Penn Central case but not in a Lucas case;

and (2) that a claimant’s lack of reasonable investment-
backed expectations is a relevant factor under Penn Central
but not under Lucas. In fact, neither of these purported dis-
tinctions makes any sense.124

For the reasons discussed, the value or importance of the
government program cannot plausibly be viewed as a rele-
vant consideration in any regulatory takings case. Thus, the
value or importance of the government action should not
matter in either a Lucas or a Penn Central case. As a result,
the relevance vel non of the value or importance of the gov-
ernment action cannot provide a basis for distinguishing be-
tween Penn Central and Lucas.

Similarly, the investment-backed expectations factor
does not provide a logical basis for distinguishing between
Lucas and Penn Central. A claimant’s lack of invest-
ment-backed expectations should be a relevant factor in ev-
ery regulatory takings case. It is well established that invest-
ment expectations are relevant under Penn Central, and
they cannot logically be excluded from consideration in a
Lucas case either. The primary justification for this conclu-
sion is practical: if a lack of investment-backed expectations
were not relevant in a Lucas case, a claimant could recover
even if he purchased a highly restricted portion of property,
knowing about the restrictions, for the express purpose of
manufacturing a taking claim.125 This, in turn, would mean
that property owners could eviscerate the parcel as a whole
rule by selling off restricted pieces of property to sharp spec-
ulators. As Justice O’Connor observed in her concurring
opinion in Palazzolo, consideration of a claimant’s invest-
ment expectations in a Penn Central case prevents claim-
ants from reaping unfair windfalls. This reasoning applies
with additional force to an investor who purchases very
tightly restricted property at a deep discount and seeks a
speculative windfall under Lucas.

At least since the Lucas decision, it is fair to say that the
Supreme Court has recognized that distinct Penn Central
and Lucas tests exist. It is also fair to say that the Court has
not provided any meaningful guidance on why there should
be two separate tests or how they might differ.

What Does Tahoe-Sierra Say About the Penn Central Test?

The Court in Tahoe-Sierra has provided some useful
guidance and hints on how to make sense of the Penn Cen-
tral test. This section first addresses what Tahoe-Sierra
has to say about each of the three traditional Penn Central
factors, and then addresses how Tahoe-Sierra affects
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some of the deeper doctrinal confusions infecting Penn
Central analysis.

First, there is a good deal in the opinion to support the
view that regulatory takings claims, regardless of the spe-
cific label attached, can succeed only in cases involving rel-
atively extreme economic impacts. The Court stated that the
“plain language” of the Takings Clause applies only to gov-
ernment acquisitions of private property through condem-
nations or physical appropriations. To extend the clause to
regulations, the Court said, it has had to “interpret” the con-
stitutional language in circumstances where “the predicate
of a taking is not self-evident, and the analysis is more com-
plex.”126 The Court’s acknowledgment that regulatory
takings are, in a sense, derivative of “true” takings supports
the conclusion that regulatory takings doctrine must have a
narrow scope.

The Court also said that the basic touchstone for regula-
tory takings is whether “a law or regulation imposes restric-
tions so severe that they are tantamount to condemnation or
appropriation.”127 This formulation is consistent with prior
Court statements that the task under the Takings Clause is
“to distinguish the point at which regulation becomes so
onerous that it has the same effect as an appropriation of the
property through eminent domain or physical appropria-
tion,”128 and that a regulation effects a taking when it “has
very nearly the same effect for constitutional purposes as ap-
propriating or destroying [property].”129 All of these varia-
tions on the same theme support the conclusion that regula-
tory takings claims should only succeed when regulations
have truly onerous effects.

There is, it must be acknowledged, something of a logical
embarrassment in the Court’s equation of compensable reg-
ulatory takings with physical appropriations. As discussed,
the Court in Tahoe-Sierra recognized that, based on
long-standing precedent, condemnations and physical ap-
propriations are compensable without regard to the parcel as
a whole rule. On the other hand, the parcel rule does apply to
claims based on use restrictions. Because physical occupa-
tions are, in this sense, more vulnerable to takings chal-
lenges than use restrictions, it is ambiguous how analogiz-
ing compensable regulatory takings to physical appropria-
tions actually limits the scope of regulatory takings doctrine.

However, the Court may intend to compare these two va-
rieties of takings at a higher level of generality. As the Court
explained in Tahoe-Sierra, physical appropriations are gen-
erally compensable because they represent a particularly
significant “affront” to private property interests. Regula-
tions that eliminate all or substantially all value are arguably
compensable because they result in a different but equally
significant “affront” to private property interests.

Another important indication in Tahoe-Sierra that the
Penn Central analysis triggers a finding of a taking only in
extreme cases is that the Court cited, with apparent ap-
proval, various decisions rejecting takings challenges to
regulations causing quite severe reductions in the value of
private property. The Court quoted a passage from the Ninth
Circuit’s opinion stating that the Supreme Court has “re-

jected takings challenges to regulations eliminating all ‘use’
on a portion of the property, and to regulations restricting
the type of ‘use’ across the breadth of property,” and citing,
among other decisions, an earlier Ninth Circuit decision re-
jecting a taking claim based on a 95% reduction in property
value.130 This reading of takings law is consistent with the
Supreme Court’s recent, approving citation of Village of
Euclid v. Ambler Realty Co.,131 rejecting a claim involving a
75% diminution in value, and Hadacheck v. Sebastian,132

rejecting a claim involving a 92.5% diminution in value.
Finally, the Court’s emphasis on the relevance of “reci-

procity of advantage” in takings analysis supports the con-
clusion that only relatively serious economic impacts can
effect a taking. The concept of reciprocity of advantage rec-
ognizes that regulations often simultaneously benefit and
burden affected owners, and helps explain why regulations
that appear to seriously reduce the value of a claimant’s
property, considered in isolation, may not in fact have any
net adverse effect at all. Thus, this concept justifies a law of
regulatory takings that is confined to truly extreme cases in
which, in the words of Justice Scalia, “it is less realistic to
indulge our usual assumption that the legislature is simply
adjusting the benefits and burdens of economic life in a
manner that secures an average reciprocity of advantage to
everyone concerned.”133

The Court in Tahoe-Sierra also has provided some useful
guidance on the meaning of the expectations factor, primar-
ily by embracing the views expressed by Justice O’Connor
in her concurring opinion in Palazzolo. The Court in
Palazzolo rejected the so-called categorical notice rule,
which barred a taking claimant from ever recovering if the
purchase occurred after the regulations that allegedly ef-
fected the takings were already in place. On the other hand, a
majority of the Justices in Palazzolo (Justice O’Connor, in
her concurring opinion, and the dissenters) quite clearly em-
braced the view that a lack of investment-backed expecta-
tions, including a claimant’s preacquisition notice, is a rele-
vant factor in takings analysis. The majority opinion in
Tahoe-Sierra embraced this view by quoting at great length,
and with evident approval, from Justice O’Connor’s con-
curring opinion in Palazzolo.

The Court also indirectly endorsed the relevance of ex-
pectations by observing, in an aside, that “the petitioners
who purchased land [following adoption of the initial
Tahoe compact] did so amidst a heavily regulated zoning
scheme.”134 This statement suggests that the Court be-
lieved that these plaintiffs, if they otherwise possessed a
viable taking claim under Penn Central, might have been
barred from recovering by a lack of reasonable invest-
ment-backed expectations.

The Court also has provided some suggestive guidance
on the narrower question of whether a lack of invest-
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ment-backed expectations should play a role in a Lucas
case. Because the Court in Tahoe-Sierra rejected the Lucas
claim on the straightforward ground that the plaintiffs did
not demonstrate a “permanent obliteration” of their prop-
erty values, the Court had no reason to specifically address
the issue. Nonetheless, the legal analysis in Tahoe-Sierra
supports the conclusion that investment expectations should
play a role in a Lucas case. The principal argument for ig-
noring investment expectations in a Lucas case has been that
a Lucas “total” taking is analogous to a physical occupation
taking, that investment expectations are irrelevant in a phys-
ical occupation case, and, therefore, investment expecta-
tions should be ignored in a Lucas case as well.135 The Court
in Tahoe-Sierra contradicted this reasoning by drawing a
sharp line between physical-occupation claims and regula-
tory takings claims. The Court addressed the issue of
whether use restrictions can be equated with physical occu-
pations in the course of explaining why decisions involving
temporary physical occupations do not support the conclu-
sion that temporary use restrictions result in a taking. But the
Court’s discussion of the “long-standing distinction” be-
tween physical occupations and use restrictions applies with
equal force in the context of deciding whether the rule re-
garding investment expectations in a physical occupation
case can be applied to a case involving use restrictions. The
basic principle articulated in Tahoe-Sierra is that physical
occupations affect private property interests in a fundamen-
tally different way than use restrictions, and the rules appli-
cable to one type of taking claim are not transferable to the
other. As the Court said, “we do not apply our precedent
from the physical takings context to regulatory takings
claims.”136 Thus, Tahoe-Sierra represents powerful author-
ity for the proposition that a lack of reasonable investment
expectations may be a relevant factor in a Lucas case.

Finally, the Court in Tahoe-Sierra provided some guid-
ance on the definition of the “character” factor. The Court
down played (without necessarily eliminating) the rele-
vance of the value or importance of the governmental action
in determining whether a taking has occurred. Certainly the
Supreme Court’s approach to this issue contrasts with that of
the district court. As discussed, the district court believed
that considering the importance of protecting Lake Tahoe
would essentially dispose of the Penn Central claim. But the
Supreme Court in its description of the prior proceedings
simply skipped over this portion of the district court’s opin-
ion,137 and the Court did not state or suggest that the impor-
tance of protecting Lake Tahoe would have precluded a
Penn Central claim. Whereas the Court has sometimes said
that the Takings Clause requires a “weighing of public and
private interests,” that formula is noticeably absent from the
Tahoe-Sierra opinion.

At the same time, several statements in the Tahoe-Sierra
opinion suggest that the Court may not be prepared to com-
pletely jettison the value or importance of the government
program as a factor under Penn Central. For example, the
Court criticized the plaintiffs’ proposed categorical rule by
stating: “Under their proposed rule, there is no need to eval-
uate . . . the importance of the public interest served by the
regulation, or the reasons for imposing the temporary re-
striction.”138 This can be read to imply that the plaintiffs’
proposed test contrasts with the Penn Central test, under
which “the importance of the public interest served” pre-
sumably would be considered. Similarly, the Court con-
trasted claims based on physical appropriations with claims
based on regulatory restrictions by stating, “we do not ask
whether a physical appropriation advances a substantial
government interest,” arguably implying that the Court
would ask whether a regulation “advances a substantial gov-
ernment interest” in regulatory cases.139 The Court does not
directly say that the importance of the governmental objec-
tive is a valid consideration under Penn Central and, espe-
cially given the importance attached to this point by the dis-
trict court, the Supreme Court’s reticence seems telling. On
the other hand, the opinion leaves the door open to consider-
ation of such evidence in a Penn Central case.

The Court also referred briefly to “bad faith” as a poten-
tially relevant factor in takings analysis. In cataloguing a se-
ries of possible legal theories that might have supported the
plaintiffs’ claims, the Court said that, “were it not for the
findings of the District Court that TRPA acted diligently and
in good faith, we might have concluded that the agency was
stalling in order to avoid promulgating the environmental
threshold carrying capacities and regional plan mandated by
the 1980 Compact.”140 The Court also indicated that “a bad
faith theory . . . is foreclosed by the District Court’s unchal-
lenged findings of fact.”141 Certainly these statements leave
open the possibility that a taking claim might be advanced
on a bad-faith theory. But these statements do not affirma-
tively endorse such a theory and, for the reasons discussed, a
claim of bad faith seems to fit awkwardly into traditional
takings law.

The Court’s ambiguous approach to “bad faith” is similar
to its ambiguous treatment of the ostensible “substantially
advance” test. Because the district court rejected the sub-
stantially advance claim, and the plaintiffs did not appeal on
that issue, the Court had no reason in Tahoe-Sierra to ad-
dress the legitimacy of this test. The Court observed that the
plaintiffs “might have argued that the moratoria did not sub-
stantially advance a legitimate state interest,” but it said that
this claim, too, was foreclosed by the district court find-
ings.142 Again the Court has not provided much direction
one way or the other, leaving the validity of this ostensible
takings test for resolution in some subsequent case.

For all the reasons described above, the “character” factor
remains the most elusive among the Penn Central factors.
One potentially promising way to create some meaningful
order in takings analysis would be to define the character
factor as principally addressing the degree to which regula-
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tions single out owners to bear a particular burden rather
than create a reciprocity of advantage among a community
of owners. Supreme Court precedent suggests that whether a
government regulation singles out a particular owner repre-
sents a relevant consideration in takings analysis.143 Sin-
gling out represents, in effect, the obverse of reciprocity of
advantage, which, as discussed, Tahoe-Sierra highlights as
an important factor in takings analysis. The set of concerns
raised by singling out and reciprocity of advantage can per-
haps most appropriately be addressed in a Penn Central case
under the character factor.

Finally, what does Tahoe-Sierra suggest about the archi-
tecture of regulatory takings law, that is, whether takings
law contains distinct Lucas and Penn Central tests and, if so,
how one test relates to the other? First, the Court in
Tahoe-Sierra was evidently content to continue to recognize
Lucas and Penn Central as separate and distinct takings
tests. In this respect, Tahoe-Sierra reinforces the Palazzolo
decision, in which the Court also described Lucas and Penn
Central as separate tests. At the same time, the Tahoe-Sierra
decision contains much to suggest that there is little sub-
stance to the purported distinctions between these two tests.

As a threshold matter, Tahoe-Sierra resolved the seeming
illogic of the district court’s ordering of the Penn Central
and Lucas tests. Because a “total” Lucas taking claim is pre-
sumably the most difficult to establish, with a Penn Central
claim representing the less demanding fallback, the natural
assumption is that a claimant who cannot establish a Penn
Central taking also should not be able to establish a taking
under Lucas. Nonetheless, the district court in Tahoe-Sierra
rejected the claim under Penn Central but found a Lucas
taking, seemingly reversing the natural order between the
two tests. This odd result was based on the district court’s
expansive reading of Lucas as well as its belief that the im-
portance or value of the governmental program was relevant
in a Penn Central case but not a Lucas case.

The Supreme Court established a seemingly more natural
ordering of the Lucas and Penn Central tests. The Court
concluded that the Lucas claim failed but that the plaintiffs
still might have been able to pursue a claim under Penn Cen-
tral. This reordering of the Lucas and Penn Central tests can
be interpreted as a recognition that the value or importance
of the government action, to which the district court at-
tached such significance, represents an incoherent consider-
ation in takings analysis. However, for the reasons dis-
cussed, this would probably be reading too much into the
Supreme Court’s decision.

The Tahoe-Sierra decision, despite the fact that it plainly
describes Lucas and Penn Central as distinct tests, repre-
sents some movement toward resolving the illogic of main-
taining the two irreconcilable tests. First, Tahoe-Sierra can

be viewed as resolving the conflict, in practice if not in the-
ory, by reducing Lucas to practical insignificance. As a re-
sult of Tahoe-Sierra, Lucas will apply in the future only to a
small, bordering on nonexistent, set of extreme cases. If
Penn Central represents the dominant test, and Lucas is
truly reserved for the extraordinary case, there is arguably
relatively little cause for concern if the two tests continue to
create a muddle as matter of theory.

However, the Tahoe-Sierra decision also makes progress
in the direction of eliminating the muddle itself by reducing
if not eliminating the ostensible differences between the two
tests. As discussed, the Lucas and Penn Central tests are
most commonly distinguished on the ground that the value
or importance of the government program and the lack of in-
vestment-backed expectations are relevant considerations
in a Penn Central case, but not under Lucas. However, it is
more reasonable to conclude that the importance of the gov-
ernment program should be treated as irrelevant in every
regulatory takings case, and that a lack of reasonable invest-
ment-backed expectations should be treated as relevant in
both types of cases. The Tahoe-Sierra decision provides
support for taking both of these steps. The Court carefully
avoided endorsing reliance on the importance or public
value of the government program in a Penn Central case,
notwithstanding precedent supporting such an approach and
the district court’s heavy reliance on this approach. And, as
explained, by sharply distinguishing between physical oc-
cupations and restrictions on use, Tahoe-Sierra effectively
destroys the doctrinal underpinning for the idea that expec-
tations should matter in a Penn Central case but not a Lucas
case. In sum, the Penn Central and Lucas tests appear to be
alive, but the rationale for maintaining these two separate
tests is increasingly weak.

Tahoe-Sierra breaks new ground because it is the first
majority Supreme Court regulatory takings opinion to refer
to Penn Central as supplying the test for “partial” takings,

144

a word choice that clearly indicates that a less than complete
“obliteration” of value can be a taking. While the partial
takings concept was arguably foreshadowed in Palazzolo as
well as in Lucas, the Court’s use of the term will undoubt-
edly be seized upon by advocates of an expansive reading of
the Takings Clause.

On the other hand, it is also possible to read Tahoe-Sierra
in a more favorable light from the standpoint of government
defendants. While the Supreme Court has traditionally indi-
cated that regulatory takings doctrine is confined to extreme
circumstances, it has never suggested that only a “perma-
nent obliteration” of value suffices to demonstrate a taking.
Thus, recognizing that claimants can establish a taking
when a regulation has not gone so far as to obliterate all
value arguably does not go beyond existing law. By simulta-
neously embracing an extremely narrow reading of Lucas
while allowing for the possibility of some “partial” taking
claims not covered by Lucas, the Court may have simply re-
arranged the architecture of takings law but not actually ex-
panded the doctrine’s overall scope.

The ultimate significance of the Court’s embrace in
Tahoe-Sierra of the “partial takings” concept may lie in the
answer to a question only hinted at in the Court’s opinion:
Under the “partial taking” theory, does the government pay
for the part it has taken (and does the government receive ti-

NEWS & ANALYSIS
Copyright © 2002 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

10-2002 32 ELR 11251

143. Agins v. City of Tiburon, 447 U.S. 255, 262, 10 ELR 20361, 20363
(1980):

There is no indication that the appellants’ 5-acre tract is the
only property affected by the ordinances. Appellants there-
fore will share with other owners the benefits and burdens of
the city’s exercise of its police power. In assessing the fair-
ness of the zoning ordinances, these benefits must be consid-
ered along with any diminution in market value that the ap-
pellants might suffer.

R&Y, Inc v. Municipality of Anchorage, 34 P.2d 289, 299 (Alaska
2001) (relevant considerations in takings analysis include whether a
disputed regulation “applies broadly to many landowners,” and
whether it “directly benefits those that it burdens”). 144. 122 S. Ct. at 1481, 32 ELR at 20632.

http://www.eli.org


tle to only that portion), or does a finding of a partial taking
mean that the government has taken the whole property and
therefore it must pay for the whole property (and does the
government obtain title to the whole property)?

Logically, a regulatory taking is an all or nothing proposi-
tion: If a regulation, considered in light of the property as a
whole, effects a taking, but the owner is left with some resid-
uum of use or value, the taking still affects the entire prop-
erty. Under this view, if a taking is found, the owner must of-
fer to relinquish the entire property and the government ac-
quires the entire property. As a practical matter, this under-
standing of takings law tends to confine regulatory takings
doctrine to relatively extreme cases.

However, in Florida Rock Industries, Inc. v. United
States,145 Judge S. Jay Plager of the Federal Circuit articu-
lated the novel idea that a partial regulatory taking should
only require payment for, and transfer of title to, the part
taken. Judge Plager based this approach to partial takings on
an analogy to physical appropriations, where the govern-
ment only pays for the part taken. Subject to some exception
for de minimis regulatory impositions, virtually any kind of
regulatory burden could be treated as a compensable taking
under this approach.

While the Court in Tahoe-Sierra did not directly address
the possible alternative meanings of the term “partial” tak-
ing, the Court’s reasoning supports the former approach.
Judge Plager’s analysis relied on the supposed close anal-
ogy between physical occupations and use restrictions. Be-
cause the Supreme Court rejected this analogy and drew a
sharp line between use restrictions and physical occupa-

tions, the Court has arguably destroyed the foundation of
Judge Plager’s partial taking theory.

Conclusion

Passage of time is required before a Supreme Court decision
achieves landmark status. But Tahoe-Sierra appears to be a
good candidate to become a landmark because it may turn
out to mark the limits of the expansion of regulatory takings
doctrine. In Lucas, the Court launched a new paradigm bor-
rowed in large measure from the writings of Prof. Richard
Epstein.146 Under this paradigm, virtually any regulatory
imposition is a taking, subject to only two relatively narrow
exceptions: where the burdened owner receives perfect, im-
plicit compensation from the regulation’s enforcement; and
where the owner lacks the right to engage in the activity to
begin with under background principles of nuisance or
property law. Lucas only applied this paradigm in the ex-
treme “total taking” case, but the decision set the stage for
the potential transformation of the law of regulatory takings
down the line. In Tahoe-Sierra, the Court rejected an oppor-
tunity to extend the Epstein paradigm and actually trimmed
the scope of the Lucas categorical test. In the face of the
Chief Justice’s strenuous efforts to preserve Lucas, the
Court balked. Instead, a strong majority embraced the posi-
tion, deeply rooted in basic principles of American republi-
canism, that the people and their elected representatives
have broad authority to shape the physical and social char-
acter of their communities without triggering an obligation
to pay compensation under the Takings Clause.

The takings tide, it seems, is finally beginning to turn.
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