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 The Natural Resources Defense Council (“NRDC”) respectfully submits this 

brief amicus curiae in support of the United States and defendant-intervenor 

Pacific Coast Federation of Fishermen’s Associations (“PCFFA”).  

INTRODUCTION AND SUMMARY OF ARGUMENT  

 The U.S. Court of Appeals for the Federal Circuit certified certain questions 

of Oregon law to this Court and the Court has accepted the certification.   With all 

due respect to the Federal Circuit, however, the first two questions posed by that 

Court are an obstacle, rather than an aid, to effective analysis of the basic issue 

presented by this certification, which is whether plaintiffs hold property interests, 

as opposed to contract rights, in water supplied by the Klamath project.  In its order 

accepting the certification, the Court deferred consideration of the parties’ requests 

to rephrase or reorder the certified questions, noting that it retained discretion, after 

full briefing, “to decline to provide an answer to a certified question, limit our 

answer to a question, or rephrase a question if it turns out, after full briefing, that it 

is appropriate to do so.”  Klamath Irrigation District v. United States, 345 Or. 638, 

650 (2009).  NRDC respectfully submits that it is appropriate for the Court to 

exercise its discretion to rephrase the first two questions as a different, single 

question.  To make the rationale for this position clear, NRDC will explain in this 

Introduction why and how we believe the questions should be rephrased, and how 

the rephrased question should be answered. 
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 This case involves a claim of an alleged taking of private property under the 

Takings Clause of the Fifth Amendment.  A threshold question raised by this or 

any takings lawsuit is whether the plaintiff can point to “property” that might have 

been taken.  Judge Francis Allegra of the U.S. Court of Federal Claims, based on a 

thorough analysis of Federal as well as Oregon law, and in accord with the 

judgments of every other tribunal that has considered the issue, concluded that 

plaintiffs lack any basis for claiming property interests, as distinct from their 

contract rights, in the water supplied by the Klamath project.  See Klamath 

Irrigation District v. United States, 67 Fed. Cl. 504 (2005).  Because he concluded 

that plaintiffs lacked property interests, Judge Allegra did not reach the question 

whether plaintiffs could establish a “taking” under the circumstances of this case.  

Plaintiffs appealed the judgment entered in favor of the United States to the 

Federal Circuit.  Now, the Federal Circuit has enlisted the assistance of this Court 

in resolving whether Judge Allegra correctly concluded that plaintiffs do not 

possess protected property interests under Oregon law. 

    The first question posed by the Federal Circuit is whether the Oregon 

Statute of 1905, Oregon General Laws, 1905, Chap. 228, "precludes" plaintiffs 

from claiming an ownership interest in the water.  This question inappropriately 

passes over the logically antecedent question whether plaintiffs have some 

affirmative ground, either in the 1905 Statute or on some other basis, for claiming 
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ownership of the water under Oregon law.  Before considering whether there is 

some basis for believing plaintiffs’ claims of ownership might be precluded, the 

Court should address whether plaintiffs have some basis for claiming ownership of 

the water in the first place.  The second question posed by the Federal Circuit 

comes closer to framing what logically should be first question by asking whether 

plaintiffs can claim ownership of the water based on “beneficial use” of the water.  

However, that question is not merely out of logical sequence, it does not frame the 

basic issue in straightforward fashion. 

 Accordingly, NRDC respectfully suggests that the Court address directly the 

basic question of whether plaintiffs can legitimately claim an ownership interest in 

the water, rather than attempt to respond to the first two questions posed by the 

Federal Circuit.  Thus, we urge the Court to reformulate the first two questions into 

the following single question:  “Does the Statute of 1905, or some other provision 

of Oregon law, grant plaintiff water users property interests, as opposed to their 

acknowledged contract rights, in water supplied by the Bureau of Reclamation’s 

Klamath project?”  For the reasons explained by Judge Allegra, and for the reasons 

discussed below, the answer to this question should be an emphatic no. 

 Finally, the answer to the third question posed by the Federal Circuit – 

“whether Oregon law recognize[s] any property interest, whether legal or 

equitable, in the use of Klamath basin water that is not subject to adjudication in 
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the Klamath Basin Adjudication?” – is dictated by the answer to the first question.  

Plaintiffs have no legitimate claim to property interests in Klamath project water, 

however those asserted interests are characterized, because they have no basis in 

Oregon law for making such a claim and their interests in the water were created 

and are defined by their contracts.  Therefore, plaintiffs can assert no property 

interest in the water that either is – or is not -- subject to determination in the 

adjudication.  Accordingly, the answer to this question should be no.   

 It bears emphasize that, to the extent plaintiffs in the past have claimed, in 

the course of the Klamath Basin Adjudication, an ownership interest in Klamath 

project water, they have maintained that they possess legal interests in the water 

and that these alleged interests are determinable in the Adjudication.   Plaintiffs 

subsequently devised, in the course of the claims court takings litigation, the new 

theory that they possess beneficial or equitable property interests in the water 

which are not subject to determination in the Adjudication.  Plaintiffs invented this 

new theory because the claims court threatened to grant a motion by the United 

States to stay the entire takings litigation until the Adjudication was completed and 

plaintiffs’ claims to ownership of the water were resolved.  Plaintiffs vigorously 

opposed the stay motion, and the claims court ultimately agreed to deny it, but only 

after obtaining plaintiffs’ assurances, memorialized in a formal Court order, that 

they would no longer claim a taking based on any asserted water interests being 
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addressed in the Adjudication.  The fact that plaintiffs’ new argument about 

equitable or beneficial interests that supposedly stand outside the Adjudication was 

developed for tactical litigation purposes does not prove that the argument is 

fallacious.  But, at the very minimum, it undermines its credibility.  The bottom 

line is that plaintiffs have no legitimate claim to property rights, as opposed to 

contract rights, in Klamath project water, regardless of how these asserted interests 

are characterized. 

 The balance of this brief is organized as follows.  The first section of the 

argument makes the threshold point that this certification proceeding is designed 

only to resolve questions of state law and, therefore, the Court should ignore 

plaintiffs’ various arguments based on federal law and about how the claims of 

specific irrigators should be resolved.  The second section, addressing another 

threshold question, demonstrates that, contrary to plaintiffs’ contention that the 

states have adopted a uniform position that irrigators receiving water from Bureau 

of Reclamation projects should be regarded as “owners” of the water, many states, 

including the neighboring states of California and Washington, have joined Oregon 

in defining the United States as the owner of Bureau project water, with irrigators’ 

rights defined by contract.  The third section explains why the 1905 Statute makes 

the United States the owner of Klamath project water, why neither this legislation 

nor any other provision of Oregon law can fairly be read to make the irrigators 
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owners (or co-owners) of the water, and why the Court should answer the 

reformulated version of questions one and two by answering “no,” the plaintiffs 

have no basis under Oregon law for claiming property interests, as opposed to 

contract rights, in the water supplied by the Klamath project.  The fourth section 

explains why the answer to the third question is also “no,” the plaintiffs can claim 

no property interest in Klamath water that is not subject to the ongoing 

Adjudication, both because they have no property interest in the water and because 

their longstanding position has been that any property interests they might possess 

would be determinable in the Adjudication. 

STATEMENT OF THE CASE 

 NRDC adopts the statement of the case of the United States. 

ARGUMENT 

I. THIS CERTIFICATION PROCEEDING INVOLVES ONLY 
 QUESTIONS OF OREGON LAW.  
 
  Because plaintiffs are attempting to stretch the scope of this certification 

proceeding beyond its permissible bounds, it is important at the outset to address 

the scope of the proceeding.   Plaintiffs present a confusing mélange of federal as 

well as state legal arguments in support of their position that they possess protected 

property interests in Klamath project water, and various arguments about how 

plaintiffs’ version of the law should be applied to particular claimants.   Many of 

these arguments are out of bounds in this proceeding.  It will be useful to identify 
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what is out of bounds at the outset in order to effectively address what is really at 

stake in this certification proceeding. 

 Two critical sideboards define the scope of these proceedings.  First, this 

proceeding is being conducted pursuant to ORS 28.200, which provides: 

 The Supreme Court may answer questions of law certified to it by the 
 Supreme Court of  the United States, a Court of Appeals of the United 
 States, a United States District Court, a panel of the Bankruptcy Appellate 
 Panel Service or the highest appellate court or the intermediate appellate 
 court of any other state, when requested by the certifying court if there 
 are involved in any proceedings before it questions of law of this state which 
 may be determinative of the cause then pending in the certifying court and as 
 to which it appears to the certifying court there is no controlling precedent in 
 the decisions of the Supreme Court and the intermediate appellate courts of 
 this state.  
 
(Emphasis added.)  As the underscored language makes clear, a certified question 

(1) “must be one of law,” Western Helicopter Services, Inc. v. Rogerson Aircraft 

Corp., 311 Or. 361, 364 (1991), and (2) “the applicable law must be Oregon law.”  

Id.   The Court has explained that the first requirement means “that the question 

[must] be framed in a way that is susceptible of adjudication by way of a 

pronouncement as to what the law is.”  Id.  While resolution of a certified legal 

question may depend in part on established facts, a certification proceeding is not 

designed to resolve disputed factual issues or determine how the law should 

applied to particular claimants.   The second requirement, “closely related” to the 

first, is that “the legal question propounded concern Oregon law, rather than the 

law of some other jurisdiction.”  Id. at 365. 
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 Second, section 8 of the federal Reclamation Act makes clear that questions 

relating to the ownership of water at Bureau of Reclamation projects must be 

resolved under state law, not federal law.  The statute requires the Secretary of the 

Interior, in carrying out his responsibilities under the Reclamation Act, to “proceed 

in conformity with” state laws relating to the “control, appropriation, use, or 

distribution of water,” except when state law is inconsistent with clear 

congressional directives.  43 U.S.C. § 383.  In the leading case California v. United 

States, 438 U.S. 635 (1978), the Supreme Court confirmed the plain meaning of 

the statutory language, stating that “the Act clearly provided that state water law 

would control in the appropriation and later distribution of the water.” Id.  at 664. 

 With these two sideboards in mind, it becomes apparent that many of 

plaintiffs’ arguments are outside the scope of the present case.  For example, 

plaintiffs contend that the language of section 8 of the federal Reclamation Act 

relating to “appurtenancy” establishes a federal-law rule that water rights 

associated with Bureau projects are owned by the owners of land to which the 

water is appurtenant.  See Plaintiffs’ Brief, at 21-25.  Judge Allegra addressed this 

argument at length and rejected it on the merits.   See Klamath Irrigation District, 

67 Fed. Cl. at 516-23.   Judge Allegra was correct in his legal ruling, but the more 

relevant point for present purposes is that plaintiffs’ argument about the proper 
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interpretation of section 8 involves a federal law issue that is outside the scope of 

this proceeding.   

 For the same reason, plaintiffs’ various arguments about the factual 

circumstances of particular plaintiffs are also out of bounds.  Thus, plaintiffs’ 

arguments about the status of the alleged water rights of individual irrigators such 

as the Van Brimmer Ditch Co., see Plaintiffs’ Brief at 9, 32, raise issues that are 

outside the scope of this proceeding.  In particular, to the extent plaintiffs dispute 

the claims court’s determination, based on its analysis of the factual record, that 

Van Brimmer’s interest in the water is purely contractual, see Klamath Irrigation 

District, 67 Fed Cl. at 527-28, that determination is not subject to review in this 

Court.  Similarly, arguments about what interests the United States may have (or 

may not have) conveyed to certain plaintiffs through federal patent deeds, see 

Plaintiffs’ Brief at 33, have no place in this proceeding.  The claims court observed 

that, “The parties disagree as to the scope of the interest in irrigation waters 

conveyed by the patent deeds,” Klamath Irrigation District, 67 Fed.Cl. at 512, but 

ultimately found it unnecessary to resolve this factual dispute because these alleged 

rights would be junior in priority to many other rights, especially those held by 

indian tribes.   But cf. id. at 539 n. 62 (explaining why plaintiffs might be unable 

establish protected property interests based on the patents deeds).  The role of this 
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Court, in addressing certified questions of state law, is to pronounce what the law 

is on these issues, not to resolve this type of disputed factual question.1

II.    IN RESOLVING THE ISSUE OF OWNERSHIP OF WATER AT 
 BUREAU OF RECLAMATION PROJECTS DIFFERENT STATES HAVE 
 ARRIVED AT DIFFERENT CONCLUSIONS. 
 
 A central theme of plaintiffs’ brief is that it is “standard western water law” 

that irrigators receiving water from Bureau of Reclamation projects should be 

regarded as “owners” of the water.  See Plaintiffs’ Brief at 24.  From this premise, 

plaintiffs implicitly argue that the Court has no option but to “follow the crowd” on 

this issue.  But this claimed legal consensus is built on a fantasy, not only with 

respect to Oregon, see In re Waters of Umatilla River, 168 P. 922 (Or. 1917), but 

nationally.   As discussed, under section 8 of the Reclamation Act, the definition 

and allocation of rights in water at Bureau projects is governed by state law, not 

federal law.  Given the large number of diverse states with Bureau projects, it 

would be remarkable if the states had reached a uniform conclusion on the 

ownership question.  In fact, they have not.  A number of states, including 

California and Washington, have joined Oregon in recognizing that the United 

States should be regarded the owner of the water rights at Bureau projects.    

 An examination of the decisions from other states rejecting plaintiffs’ 

position on water ownership provides useful context for understanding how and 
                                                 
1   The proper construction of the federal patent deeds also raises an issue of 
federal, not state, law. 
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why Oregon has reached the same conclusion, as discussed in the next section.  For 

example, in California the courts have repeatedly affirmed that the Bureau, not 

individual water users, are the owners of the water at Bureau projects.   See, e.g., 

County of San Joaquin v. State Water Res. Control Bd., 54 Cal.App.4th 1144, 1156 

n.12 (1997) (rejecting the claim that the United States as the appropriator of the 

Central Valley Project “holds only legal title to the water” and “has no substantial 

interest in the water”).   Likewise, the Washington Supreme Court has recognized 

that the United States is the exclusive property rights holder in reclamation waters 

under Washington law.   See Dep’t of Ecology v. Bureau of Reclamation, 118 

Wash.2d 761, 770 (1992).  Finally, the courts in Oklahoma, under a statute very 

similar to Oregon’s 1905 Statute, see 82 Oklahoma Statutes 1951 § 91, have ruled 

that the United Sates was properly regarded as the owner of “perfected rights” to 

the water at a Bureau project.  See City of Stillwater v. Oklahoma Water Resources 

Bd., 524 P.2d 938, 943-44 (Okla. App. 1974). 

 To be sure, as plaintiffs point out, some state courts have adopted plaintiffs’ 

viewpoint in interpreting the laws of other states.   See e.g., United States v. 

Pioneer Irrigation Dist., 144 Idaho 106 (2007).   At least some of these decisions 

can be explained away for our purposes.  For example, in the case of Holguin v. 

Elephante Butte Irrigation District, 91 N.M. 398 (1977), upon which plaintiffs rely, 

the statement by the New Mexico Supreme Court on the water ownership issue 
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arguably represents dictum because the Court upheld the trial court’s determination 

that the United States was an indispensable party to the litigation on other grounds.  

In addition, the New Mexico statute, see New Mexico Revised Statutes § 72-5-33, 

is distinctively different from the 1905 Oregon statute because it includes no 

language comparable to the “deemed appropriated” language in the Oregon law.  

However, the larger point about all these cases is that, contrary to plaintiffs’ 

position, there is nothing approaching a consensus on the issue among the state 

courts that warrants this Court’s particular attention or respect. 

 Apart from their citations to state court decisions, plaintiffs rely on a trilogy 

of U.S. Supreme Court decisions addressing the water ownership issue, going so 

far as to imply that these decisions establish a national rule on the issue that is 

binding on this Court.  See Plaintiff ‘s Brief at 21-23.  California v. United States, 

supra, which establishes that the definition and allocation of water rights at Bureau 

projects is governed by state law, not federal law, plainly precludes the suggestion 

that these decisions can be read to establish a national legal rule on the issue.  In 

fact, the decisions largely turn on the specific features of the water appropriation 

regimes of each of the states in which the cases arose.  As Judge Allegra explained, 

these decisions “merely reflect the perceived result of the interaction between the 

Reclamation Act and the particular laws of the states involved.”  Klamath 

Irrigation District, 67 Fed  at Cl. 519. 
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 For example, in Nebraska v. Wyoming, 325 U.S. 589 (1945), an equitable 

apportionment case within the Supreme Court’s original jurisdiction, the Court 

determined that individual irrigators, not the United States, were the owners of the 

water rights.  This outcome depended on the specific provisions of Wyoming law 

that defined the irrigators as the holders of the water rights.  Referring to section 8, 

the Court said:  

 “We have . . . a direction by Congress to the Secretary of the Interior to 
 proceed in conformity with state laws in appropriating water for irrigation 
 purposes.  We have a compliance with that direction.  Pursuant to the 
 [Wyoming] procedures, individual landowners have become the 
 appropriators of the water rights . . .”  
 
Id. at 614-15. The Court further explained: 

 “Irrigation districts submitted proof of beneficial use to the state authorities 
 on behalf of  the project water users. The state authorities accepted that proof 
 and issued decrees and certificates in favor of the individual water users. 
 The certificates named as appropriators the individual land owners.”  
 
Id. at 613.  The legal regime at issue in Nebraska v. Wyoming is plainly 

distinguishable from the applicable Oregon law.  Whereas in Wyoming the 

certificates evidencing water ownership were issued to the irrigators, it is assumed, 

at least for the purpose of this takings case, that in Oregon the certificates will be 

issued to the United States. 

 Similarly, Ickes v. Fox, 300 U.S. 82 (1937), which arose from Washington 

State, turned in part on the fact that, under the terms of the particular contract 

between the Bureau and the irrigators, it was the irrigators who were supposed to 
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seek and obtain the appropriative water rights.  As the Supreme Court explained, 

“by the contract with the government, it was the land owners who were ‘to initiate 

rights to the use of water.’”  Id. at 94.2  Similarly, in Nevada v. United States, 463 

U.S. 110, 126 (1983), the Court concluded that the “beneficial interest in the rights 

confirmed to the Government resided in the owners of the [appurtenant] land,” 

observing “[a]s in Ickes v. Fox and Nebraska v. Wyoming, the law of the relevant 

State and the contracts entered into by the landowners and the United States make 

this point very clear.” 

 In sum, the question of who owns the water provided by Bureau projects is 

governed by state law, and therefore the question of water ownership must be 

resolved in this case by reference to Oregon law. 

III. UNDER OREGON LAW, THE UNITED STATES IS THE OWNER OF 
 KLAMATH PROJECT WATERS AND THE PLAINTIFFS’ INTERESTS 
 ARE DEFINED BY CONTRACTS.  
 
 Contrary to plaintiffs’ position, there is no basis in Oregon law for plaintiffs’ 

claims to ownership interests in Klamath project water.  It is noteworthy that, 

                                                 
2   In addition, to the extent Ickes contains language that might suggest a different 
interpretation, that portion of the opinion has apparently been superseded by Dep’t 
of Ecology v. Bureau of Reclamation, 118 Wash.2d 761, 770 (1992), because it is 
unquestionably the province of Washington’s highest court to interpret Washington 
law.  Also, Ickes predated the decision in California v. United States, supra, and 
some of the language in Ickes is in tension with the U.S. Supreme Court’s current 
position that ownership of water supplied by Bureau of Reclamation projects is 
governed by state, not federal law. 
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before the claims court, the plaintiffs’ “banner assertion” was that their alleged 

property interests sprang from the federal Reclamation Act of 1902.  See Klamath 

Irrigation District, 67 Fed. Cl. at 516.  Because this federal law argument is (apart 

from being mistaken) out of bounds in this proceeding, plaintiffs are reduced in 

this Court to relying on their fallback position in the claims court, that is, that their 

alleged property interests spring from state law.  There is no substance to this 

argument. 

 The 1905 Statute.  The plain language of Oregon’s 1905 Statute 

demonstrates that the United States is the owner of Klamath project water.   

Section 2 of the 1905 Statute states that when authorized officers of the United 

States file a notice with the State Engineer indicating “that the United States 

intends to utilize certain specified waters, the waters described in such notice and 

unappropriated at the time of the filing thereof shall not be subject to further 

appropriation under the laws of this state, but shall be deemed to have been 

appropriated by the United States.”   The statute then says that retention of these 

rights is conditioned upon the United States, within three years of the filing of the 

initial notice, filing “final plans of the proposed works” and, within four years of 

the initial filing, “authoriz[ing] the construction of such proposed work.”   The 

statute then goes on to state that: 

 “No adverse claims to the use of the water required in connection with such 
 plans shall be acquired under the laws of this State except as for such  
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 amount of said waters described in such notice as may be formally 
 released in writing by an officer of the United States thereunto duly 
 authorized, which release shall also be filed in the office of the State 
 Engineer.”  
 
Finally, the statute states that, if the United States fails to file plans or authorize 

construction by the specified deadlines, “the waters specified in such notice, filed 

by the United States, shall become subject to appropriation by other parties.”  

 The parties agree that the United States carried out all the steps necessary to 

appropriate the water under the statute.  On May 17, 1905 the United States, 

through the Bureau of Reclamation, filed a notice of intention “to completely 

utilize all the waters of the Klamath Basin in Oregon… in the operation of works 

for the utilization of the water in the state of Oregon under the [Reclamation Act of 

1902].”  Klamath Irrigation District, 67 Fed Cl. at 523-24.3  Subsequently, the 

                                                 
3  The United States’ notice, excerpted more fully, stated: 
 
 “Notice is hereby given that the United States intends to utilize certain 
 specified waters, as follows, to-wit: All of the waters of the Klamath 
 Basin in Oregon, constituting the entire drainage basins of the Klamath 
 River and Lost River, and all of the lakes, streams and rivers supplying 
 water thereto or receiving water therefrom, including the following and 
 all their tributaries ... [listing tributaries]. 
 
 It is the intention of the United States to completely utilize all the waters 
 of the Klamath Basin in Oregon, and to this end this notice includes all 
 lakes, springs, streams, marshes and all other available waters lying or 
 flowing therein. 
 
 That the United States intends to use the above described waters in the 
 operation of works for the utilization of water in the state of Oregon 
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Bureau submitted the project plans and authorized construction of the project in 

accordance with the statutory deadlines.  Id. at 524 n. 31.  As a result, in 

accordance with the terms of the statute, all unappropriated waters in the Klamath 

Basin as of that date were “deemed appropriated” by the United States.  See id. at 

524 (“Every indication is that the May 1905 notice triggered the provisions of the 

1905 Oregon legislation, thereby vesting in the United States, as of that time, the 

appropriative water rights associated with the Klamath project that were 

unappropriated as of the date of the filing.”)  Furthermore, the United States never 

“formally released in writing” its appropriative water rights, and there is no 

evidence that any such release was filed with the state engineer.   Accordingly, the 

United States became the owner of Klamath project water and remains the owner 

to this day. 

 This conclusion is mandated not only by the statutory language but by this 

Court’s decision in In re Waters of Umatilla Irrigation Co., 168 P. 376 (Or. 1917), 

which involved competing claims by the United States and other parties to 

ownership of the water from a reclamation project in the Umatilla Basin.  The 

Court held that a notice filed by the United States pursuant to the 1905 Statute 

“vest[ed] the United States with title to all the then unappropriated water.”  Id. at 
                                                                                                                                                             
 under the provisions of the act of Congress approved June 17, 1902 (32 
 Stat, 388), known as the Reclamation Act. 
 
67 Fed. Cl. at 524. 
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925.  The Court addressed the nature of the United States’ property interest in the 

water most extensively in its second opinion, issued in response to a motion for 

reconsideration, stating: 

 “By the statute quoted in the previous opinion the Legislature withdrew 
 from further appropriation the waters of such streams as the United 
 States should elect to utilize in the manner therein pointed out. The 
 United States has accepted the grant and conformed to the terms thereof. 
 The Legislature could not displace water rights which had vested prior 
 to the acceptance by the United States of the provisions of the statute, 
 but the plain precept of the law vests the United States with title to all 
 waters not theretofore appropriated. The claim of the government . . . 
 must be sustained, regardless of the diligence of the government in 
 matters not specified in the statute, and regardless of the amount of 
 water required to irrigate the lands served by the government ditches.” 
 
172 P. 97, 100 (1918) (emphases added).   See also Klamath Irrigation District, 67 

Fed Cl. at 524 (stating that the conclusion that the United States owns Klamath 

project waters is “confirmed” by the Umatilla decision).4  

 On November 14, 2006, Judge Maurice L. Russell II, who presided over the 

                                                 
4  Not surprisingly, given the clarity of the holding in Umatilla, there has been 
little subsequent disagreement about the proper interpretation of 1905 Statute.   As 
Judge Allegra explained, “a number of . . . opinions [have] proceeded from the 
uncontested assumption that the United States, in 1905, appropriated all 
unappropriated water rights in the Basin.” Klamath Irrigation District, 67 Fed. Cl. 
at 524 n.32, citing, inter alia, Klamath Water Users Protective Ass'n v. Patterson, 
204 F.3d 1206, 1209 (9th Cir. 2000) (“In 1905, in accordance with state water law 
and the Reclamation Act, the United States appropriated all available water rights 
in the Klamath River and Lost River and their tributaries in Oregon and began 
constructing a series of water diversion projects.”).  In addition, a series of Oregon 
Attorney General Opinions (with one exception) support this reading of the 1905 
statute.  See 67 Fed. Cl. at 525-26. 
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administrative phase of Klamath Basin Adjudication, issued a comprehensive 

Proposed Order endorsing the view that the United States is the owner of Klamath 

project water.  In re the Determination of the Relative Rights of the Waters of the 

Klamath River, a Tributary of the Pacific Ocean, Lead Case No. 003, Proposed 

Order (November 14, 2006).  (See Record Excerpts (pp. 11 to 44) filed by 

Defendant-Intervenor)  In a clear and well-reasoned opinion, he embraced the 

reasoning of the claims court, followed the Umatilla decision, and concluded that 

the United States, not the plaintiffs, is the owner of Klamath project water.   

Referring to the 1905 Statute, the Judge stated: 

 It is scarcely possible to conceive more unambiguous language. The 
 law authorized the United States to file with the State Engineer a notice 
 of intent to appropriate previously unappropriated waters, and declared, 
 subject to the subsequent filing of certain items with the State Engineer, 
 that once that notice was filed, no further appropriation of the water 
 described in the notice would be permitted, and the United States would 
 be deemed to have appropriated the water described.  It also required as 
 a precondition to any claim adverse to at least part of the United States’ 
 appropriation that the United States formally release the claim in 
 writing. 
 
Id. at 20. 

 Plaintiffs have suggested that the United States should not be regarded as the 

owner of Klamath project water because putting water to actual beneficial use is a 

traditional part of the process of acquiring an appropriative water right and no U.S. 

officials physically applied the water to irrigate fields on behalf of the United 

States.   This argument should be rejected for either one of two reasons.  First, as 
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plaintiffs themselves acknowledge, the 1905 Statute represents “specific 

legislation” that establishes a “special process” applicable only to projects 

undertaken by the Bureau of Reclamation.  See Plaintiffs’ Brief at 12.  Thus, 

whatever the traditional water appropriation process may entail, compliance with 

the requirements of the 1905 Statute is sufficient to confer ownership on the United 

States.  See In re the Determination of the Relative Rights of the Waters of the 

Klamath River, a Tributary of the Pacific Ocean, Lead Case No. 003, Proposed 

Order 23 (November 14, 2006) (“I … conclude that an appropriation by the United 

States pursuant to Or laws 1905 Ch 228, §2, once perfected by completion of the 

steps required by the statute, is not limited by the doctrine of beneficial use, but 

only by the terms of the notice of appropriation, and any releases that the United 

States might have executed.”)   There is no logical basis for reading additional, 

unwritten conditions, such as a requirement of actual beneficial use by the United 

States, into the statute.  See Umatilla, 172 P. at 100 (“The claim of the government 

. . . must be sustained, regardless of the diligence of the government in matters not 

specified in the statute, and regardless of the amount of water required to irrigate 

the lands served by the government ditches.”)  (Emphasis added).  Indeed, this 

approach to statutory construction is mandated the general Oregon statute 

regarding statutory interpretation, which provides that: 

 In the construction of a statute, the office of the judge is simply to ascertain 
 and declare what is, in terms or in substance, contained therein, not to insert 
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 what has been omitted, or to omit what has been inserted; and where there 
 are several provisions or particulars such construction is, if possible, to be 
 adopted as will give effect to all. 
 
ORS 174.010 (emphasis added).  See also Portland Gen. Elec. Co. v. Bureau of 

Labor and Indus., 317 Or. 606, 611 (1993) (discussing the “statutory enjoinder ‘not 

to insert what has been omitted, or to omit what has been inserted’”). 

 Grafting an actual beneficial use requirement onto section 2 would be 

especially inappropriate in view of the language of section 1 of the 1905 Statute, 

which specifies the procedures through which parties other than the United States 

can appropriate water rights for reclamation purposes.   Section 1 requires 

appropriators under this section to file a “notice containing . . .  a brief description 

of the point of diversion and the nature of the beneficial use to which such waters 

are to be applied.”  Oregon Gen Laws, 1905, Chap. 228, § 1.  Section 1 also 

expressly exempts the United States from such procedures and, instead, provides 

“that appropriation of water by the United States shall be made as provided in 

section 2.”   The fact that the 1905 Statute directs appropriators other than the 

United States to specify the location and nature of their beneficial use, and exempts 

the United States from this requirement, precludes imposing a requirement of 

actual physical beneficial use on the United States. 

 Furthermore, even assuming, for the sake of argument, that some form of 

traditional beneficial use were still required under the 1905 Statute, any such 
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requirement was satisfied when irrigators receiving water from the project put the 

water to beneficial use pursuant to their contracts with the Bureau.  As the Court 

has explained “an appropriation may be made for the future use of another; and for 

the future use upon lands which the appropriator does not then own, or which he 

does not contemplate owning, and which he never does own.”  In re Water Rights 

of Deschutes River and Tributaries, 134 Or. 623, 655 (1930); see also Nevada 

Ditch Co. v. Bennett, 30 Or. 59, 97 (1896) (“[T]he appropriator is enabled to 

complete and finally establish his appropriation through the agency of the user.”).  

In sum, even if the United States did not establish its ownership of Klamath project 

water by taking the steps mandated in the 1905 Statute (which it did), the United 

States would have acquired a valid ownership interest by diverting Klamath waters 

for use by individual irrigators who did put the water to beneficial use. 

 Just at the 1905 Statute clearly confers ownership of the water on the United 

States, it just as clearly lacks any indication that that other parties, such as 

plaintiffs, should be regarded as owners of the water as well.  The statute specifies 

particular steps that the United States could have taken to transfer ownership of the 

water to other parties.  It also indicates that the United States might have failed to 

safeguard the water from future appropriation by other parties if it failed to take 

particular steps.  But none of those actions occurred in this instance.  The 1905 

Statute obviously did not completely preclude other parties from obtaining 
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ownership interests in Klamath water in the sense that the United States was barred 

by Oregon law from transferring any ownership interests in the water to other 

parties.  Indeed, Judge Allegra was willing to “assum[e] arguendo” that certain 

patent deeds might have conferred property rights in the water on certain Klamath 

irrigators.  See Klamath Irrigation District, 67 Fed. Cl. at 639.   The key point for 

present purposes is that nothing in the 1905 Statute suggests that irrigators 

involved in the Klamath project should be viewed as having a co-ownership 

interest in Klamath project water simply by virtue of their participation in this 

reclamation project. 

 The Oregon legislature plainly knows how to draft water legislation that 

confers some kind of property interest on individual irrigators, reinforcing the 

point that legislature did not do so in this instance.  For example, in the recent case 

of Fort Vannoy Irrigation District v. Water Resources Commission, 188 P.3d 277, 

295 (Or. 2008), the Court addressed ORS 545.253, which provides that water 

rights acquired by an irrigation district are trust property, creating a “bifurcated 

ownership” in which the irrigation district holds “legal” title to the water and the 

irrigator holds an “equitable” interest in the water.  The fact that the Oregon 

legislature included no similar language in the 1905 Statute demonstrates that the 

legislature did not intend to create bifurcated ownership of water at Bureau 

projects in Oregon. 
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 Furthermore, the fact that plaintiffs have longstanding contracts with the 

Bureau regarding the delivery of water refutes their argument that they have a 

property right in the same water.  As a matter of common sense, the irrigators 

never would have contracted for the use of the water if they believed they owned it 

to begin with.  Therefore, the fact that these contracts exist represents strong 

evidence that plaintiffs have no ownership rights.  If a person claiming ownership 

of a house had previously entered into a lease permitting him to occupy the 

property, a court would normally treat the lease as overwhelmingly strong 

evidence against the claim of ownership.   The same reasoning applies here.  

Accordingly, where, as here, an irrigator has a contractual relationship  with the 

Bureau of Reclamation, the scope of the irrigators’ rights vis-a-vis the United 

States is defined by the contract.   See Fremont-Madison Irr. Dist. v. U.S. Dept. of 

Interior, 763 F.2d 1084, 1088 (9  Cir. 1985); th Barcellos & Wolfsen, Inc. v. 

Westlands Water District, 849 F. Supp. 717, 731 (E.D. Cal. 1993), aff'd sub nom. 

O'Neill v. United States, 50 F.3d 677 (9th Cir. 1995).

 The implausibility of plaintiffs’ claims to absolute property interests in 

Klamath project water is made even more obvious by the fact that virtually all of 

the contracts contain “shortage clauses” that absolve the United States of any 

potential financial liability due to this type of regulatory restriction.  As Judge 

Allegra explained, most of the contracts provide, “either in exact or similar terms, 
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that the government shall not be liable for ‘water shortages’ resulting from 

‘drought or other causes.’”   Klamath Irrigation District, 67 Fed Cl. at 535.  He 

then explained that, “[t]he plain language of these provisions expressly absolves 

the United States from liability for all types of water shortages - not only the 

hydrologic causes, as claimed by plaintiffs, but also any other cause that impacts 

the availability of water through the system.”  Id. 5   Judge Allegra ultimately did 

not rest his rejection of plaintiffs’ contract claims on the shortage clauses, because 

he concluded that the sovereign acts doctrine barred the contract claims, regardless 

of whether particular contracts contained shortage clauses or not.   See Klamath 

Irrigation District v. United States, 75 Fed.Cl. 677 (2007). 6  Nonetheless, Judge 

Allegra’s discussion of the shortage clauses included in many of the contracts 

highlights the fact that plaintiffs’ claims to absolute property rights would allow 

                                                 
5   Other courts have ruled that similar shortage clauses bar claims based on alleged 
impairments of contractual rights to water.   See, e.g., Rio Grande Silvery Minnow 
v. Keys, 333 F.3d 1109, 1127-31 (10th Cir.2003), vacated on other grounds, 355 
F.3d 1215 (10th Cir.2004) (“the plain terms of the shortage clauses provide the 
basis for [the Bureau's] retaining discretion to allocate available water to comply 
with the ESA”); Natural Res. Def. Council v. Houston, 146 F.3d 1118, 1126 (9th 
Cir. 1998) (under shortage clause, “the total amount of available project water 
could be reduced in order to comply with the ESA or state law”); Barcellos and 
Wolfsen, Inc., 849 F.Supp. 717, 723-24 (E.D. Cal. 1997), aff’d sub nom. O’Neil v. 
United States, 50 F.3d 677 (9th Cir. 1995) (water shortage clause “negates any 
absolute contract right ... to the unqualified delivery of irrigation water”). 
  
6   Plaintiffs state incorrectly (Plaintiffs’ Brief at 13) that Judge Allegra rejected 
plaintiffs’ contract claims on the ground that plaintiffs lacked protected property 
interests in the water; that was the reasoning supporting dismissal of the takings 
claims, but not the dismissal of the contract claims. 
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many plaintiffs to unfairly circumvent carefully negotiated limitations on their 

ability to receive Klamath project water.  

 The irrigators must be presumed to have entered into these contracts because 

they thought they were necessary to obtain the water they sought, and the United 

State must be presumed to have negotiated the terms of the contracts, including by 

inserting shortage clauses, because it believed they established enforceable 

conditions of its relationship with the irrigators.  Plaintiffs’ expansive theory of 

property ownership threatens to make the terms of the contracts meaningless, in 

obvious contravention the parties’ expectations.  The fact that the parties 

negotiated and consummated specific contracts precludes plaintiff’s claims of 

absolute ownership interests in Klamath project waters. 

 Plaintiffs argue that the purpose of the 1905 statute was to protect the 

relative priority of these water rights for the planned Klamath project and to 

prevent other potential appropriators from staking claims to water that would 

preempt the comprehensive federal development scheme.   See Plaintiffs’ Brief at 

12, 16.  Accordingly, they contend, the statute should be read to merely prevent 

third parties from obtaining rights in waters intended for use in Bureau projects, 

and not as precluding plaintiffs’ claims of ownership in the project water.  But 

plaintiffs’ argument about the purpose of the statute, even if correct, provides no 

basis for reading the 1905 Statute as affirmatively conferring ownership rights on 
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plaintiffs.   Assuming that avoiding the risk of preemptive filings was at least one 

of the purposes of the 1905 Statute, it does not follow that the legislation should be 

read as conferring ownership interests on plaintiffs.   After all, granting exclusive 

ownership of the water to the United States upon the filing of the initial notice for 

the project accomplished the goal of preserving the project’s priority in a direct and 

straightforward fashion.   

 The Claim of Ownership Based on Beneficial Use and Appurtenancy.  In 

their effort to defeat the common sense conclusion that the United States is the sole 

owner of Klamath project water, plaintiffs make essentially two collateral 

arguments.  Their primary argument is that they have some kind of “beneficial” or 

“equitable” interest in the water because they put the water to beneficial use and 

because they own the lands to which use of the water is appurtenant.  Their 

secondary argument, less clearly articulated, is apparently that the United States 

should be viewed as having a trust relationship with the irrigators, such that the 

United States holds legal title to the water for the benefit of the irrigators, who 

should be regarded as the beneficial or equitable owners of the water.   Neither 

argument has any merit. 

 This Court’s recent decision in Fort Vannoy Irrigation District v. Water 

Resources Commission, 345 Or. 56 (2008), effectively disposes of plaintiffs’ first 

argument.  The Court issued its Fort Vannoy decision on November 5, 2008, after 
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the Federal Circuit issued its order certifying this case.  Fort Vannoy is especially 

pertinent because the irrigator in that case (and the Department of Water 

Resources) argued, just as the irrigators are arguing in this case, that a water user 

should be regarded as the owner of irrigation waters if it puts water to beneficial 

use or owns lands to which the water is appurtenant.   This Court flatly rejected 

these arguments and it should reject the identical arguments in this case.  See also 

In re Waters of Walla Walla River, 141 Or. 492, 498 (1932) (rejecting claim of 

water ownership by land owners who received water from public irrigation 

company pursuant to rental contracts, stating that land owners “did not obtain any 

rights in the use of the water supplied by [the irrigation company] except those 

given by, and to the extent of, their rental contracts”). 

 The dispute in Fort Vannoy revolved around whether the Fort Vannoy 

Irrigation District or Ken-Wal Farms, Inc.,  a landowner member of the district, 

should be regarded a the “holder of any water use subject to transfer” as used in 

ORS 540.510(1).  The case arose from Ken-Wal’s application to the Department of 

Water Resources to change the point of diversion associated with the water rights 

that had been issued to the district in 1930.  Ken-Wal contended that it was entitled 

to have its application granted because it should be regarded as a “holder” of the 

water right.  On the other hand, the irrigation district took the position that it was 

entitled to claim the status of “holder.”  The Department of Water Resources 
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issued a proposed order in accord with Ken-Wal’s position, designating Ken-Wal 

as the holder, and the Water Resources Commission upheld the proposed order.  

However, the Court of Appeals reversed, and this Court affirmed that ruling.   

Much of the Court’s opinion is devoted to an analysis of the relevant statutory text, 

but the Court also addressed at length the plaintiffs’ (and the Department of Water 

Resources’) arguments based on beneficial use and appurtenancy. 

 First, the Court rejected the argument that Ken-Wal should be regarded as 

“the,” or even “a,” holder of the water right because, as between itself and the 

irrigation district, Ken-Wal was the “sole beneficial user of the water.”    The Court 

ruled that Ken-Wal’s application of the water to beneficial use was not sufficient, 

by itself, to make it a holder of the water.   Fort Vannoy, 345 Or. at 87.  The Court 

observed that, under the statutory scheme at issue, beneficial use was a “necessary, 

but not sufficient condition” for acquisition of a water right.  Id.  at 88.  In 

particular, the Court observed that “the district was responsible for constructing the 

irrigation works that channel water to Ken-Wal’s land, as well as tending to the 

permit applications, the appropriation survey and survey map, and the requests for 

water certificates.”  Id.  “Thus,” the Court concluded, “beneficial use of the 

permitted water was only one action within the joint effort required to bring the 

certificated water rights into existence.”   This reasoning applies in this case 

because, even if plaintiffs physically put the water to beneficial use, the Bureau 

29 
 



took all of the other steps required by the 1905 Statute to establish ownership of 

the water, including filing a notice of intent to construct the project with the state 

engineer, preparing and filing final plans for the project with the state engineer, 

and authorizing and accomplishing the construction of the project itself.   

 Furthermore, the Court reasoned that Ken-Wal’s application of the water to 

beneficial use was properly regarded as “part of an agency relationship between it 

and the district” pursuant to which Ken-Wal was acting for and on behalf of the 

district, but not as a holder of the right.   To support this conclusion the Court 

pointed to a long line of precedents establishing that beneficial use can be 

accomplished through the actions of another person: 

 “We take it, therefore, that the bona fide intention which is required of the  
 appropriator to apply the water to some useful purpose may comprehend a 
 use to be made by or through another person …. Thus the appropriator is 
 enabled to complete and finally establish his appropriation through the 
 agency of the user.” 
 
Id. at 88-89, quoting Nevada Ditch Co. 30 Or. at 97 (emphasis added), and also 

citing  Wilber v. Wheeler, 273 Or. 855, 861-62 (1975); and In re Water Rights of 

Deschutes River, 134 Or. 623, 655, (1929).  Based on its review of the Water 

Rights Act and the Irrigation District Law, the Court concluded that “the district . . 

. maintained ownership of the certificated water rights through Ken-Wal’s 

beneficial use of the certificated water.”   Fort Vannoy, 345 Or. at 91.  In this case, 

too, to the extent an actual application of water to beneficial use was necessary to 
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perfect the rights of the United States (see discussion above), the irrigators’ 

physical application of water to beneficial use established the United States’ water 

rights.  In sum, Fort Vannoy plainly refutes plaintiffs’ argument that the party who 

physically puts water to beneficial use is necessarily an owner of the water.  

 Fort Vannoy also refutes plaintiffs’ argument that a land owner can claim 

ownership of water rights on the ground that use of the water is appurtenant to land 

which he or she owns.  The Court started with the premise that the water at issue 

was appurtenant to Ken-Wal’s land.  But the Court rejected the argument that 

ownership of a water right “is controlled by” ownership of appurtenant land.   Id.  

The Court said, “For over a century, the court’s cases interpreting the Water Rights 

Act and its predecessors repeatedly have rejected the proposition that the 

ownership of the appurtenant land is coextensive with the ownership of the 

appropriative water rights under which water is provided thereto.”   Id.  Indeed, the 

Court said that the “the longstanding rule in Oregon is that the ownership of an 

appropriative right (e.g. a certificated water right) may reside with a party that does 

not own the appurtenant land.”  Id. at 92 (emphasis in original).  This analysis 

refutes the argument that plaintiffs necessarily are owners of the water because 

they hold real property to which the water is appurtenant. 

 The Trust Argument.  As to the second argument contending that the United 

States has a trust relationship vis-à-vis plaintiffs, there is no basis in the 1905 
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Statute for inferring such a trust relationship.  Legally enforceable trust 

relationships cannot be invented out of thin air.  In Fort Vannoy, the Court 

recognized that such a relationship existed between the irrigation district and its 

members, but that ruling depended on specific statutory language creating a trust 

relationship.   See 345 Or. at 85, quoting ORS 545.253:  

 “The legal title to all property acquired under ORS 545.239 . . . shall 
 immediately vest in the irrigation district and shall be held by it in trust for 
 and hereby is dedicated and set apart to the uses and purposes set forth in 
 the Irrigation District Law. The board [of directors] is authorized  and 
 empowered to hold, use, acquire, manage, occupy, possess and dispose 
 of the property as provided in the Irrigation District Law.”   
 
(Emphases added.)  The absence of similar language in the 1905 Statute 

demonstrates that the Oregon legislature did not intend to create a similar trust 

relationship between the United States and plaintiffs. 7   

 Plaintiffs cite various cases in which the courts have concluded that water 

users receiving water from local water districts or private water corporations 

should be viewed as the holders of some type of property interest in the water.  See 

Plaintiffs’ Brief at 19.  But, contrary to the premise of this comparison, there is no 

basis for assuming that the definition of the water interests held by the Bureau’s 

customers is the same as the interests held by irrigators operating under different 
                                                 
7  At one time, California subscribed to the view that the Bureau of Reclamation 
holds legal title to reclamation project water in trust for land owners who apply the 
water to their lands, see Ivanhoe Irrig. Dist. v. All Parties and Persons, 47 Cal.2d 
597 (1957), but the California Supreme Court explicitly disavowed that theory in 
Ivanhoe Irrig. Dist. v. All Parties and Persons, 53 Cal.2d 692, 716 (1960). 
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institutional arrangements.  Again, as plaintiffs themselves acknowledge, the 1905 

Statute represents “specific legislation” designed to establish a “special process” 

applicable only to the Bureau of Reclamation.   

 The Reformulated Question and Proposed Answer.  For the reasons 

discussed in the Introduction, the first two questions certified by the Federal 

Circuit should be reformulated into a single question, as follows:  “Does the 

Statute of 1905, or some other provision of Oregon law, grant plaintiff water users 

property interests, as opposed to their acknowledged contract rights, in water 

supplied by the Bureau of Reclamation’s Klamath project?”  The answer to this 

question should be no.   The 1905 Statute vests ownership of the water in the 

United States, and the statute cannot plausibly be read to (also, or instead) confer 

an ownership interest in the water on plaintiffs.   Furthermore, even if general 

Oregon law regarding water appropriations could trump the specific language of  

the 1905 statute (a doubtful proposition), Fort Vannoy and other Court precedents 

refute the idea that beneficial use of the water, or the fact that a claimant owns 

lands to which the water is appurtenant, is sufficient, standing alone, to create an 

ownership interest.  Finally, there is no legal foundation for plaintiffs’ suggestion 

that they hold beneficial interests in Klamath project water by virtue of a trust 

relationship between themselves and the Bureau of Reclamation. 
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IV. SINCE PLAINTIFFS POSSESS NO PROPERTY INTERESTS IN 
 KLAMATH PROJECT WATER, THEY CANNOT VALIDLY ASSERT 
 ANY SUCH INTEREST EITHER WITHIN THE CONTEXT OF THE 
 ADJUDICATION OR OUTSIDE OF IT. 
 
 The third question posed by the Federal Circuit, in paraphrase, is “whether 

Oregon law recognize[s] any property interest, whether legal or equitable, in the 

use of Klamath basin water that is not subject to adjudication in the Klamath Basin 

Adjudication?”  The answer to this question should be “no.” 

 A negative answer to this question is compelled by the answer to the first 

question discussed above.   As explained, there is no basis in Oregon law for 

plaintiffs’ claim of an ownership interest in Klamath project waters.  Instead, their 

rights and interests in the water are created and defined by their contracts with the 

Bureau.  Because plaintiffs have no valid property interests in Klamath project 

water, whether the interests are characterized as legal or equitable, the question 

whether any such interest is not subject to determination in the adjudication is a 

purely hypothetical inquiry.  In other words, because plaintiffs have no property 

right to assert, either inside or outside of the adjudication, the only possible answer 

to this question is “no.” 

 While this short answer is sufficient to dispose of the question, it also bears 

emphasis that, in the past, to the extent plaintiffs have claimed an ownership 

interest in Klamath project water, they have maintained that they possess legal 
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interests in the water and they have acknowledged that these alleged interests are 

subject to determination in the Adjudication.   Moreover, the State of Oregon has 

also consistently maintained that any claims of ownership that plaintiffs might be 

able to assert would be determinable in the Adjudication    Thus, apart from the 

fact that they lack a property interest in Klamath project water, plaintiffs’ own 

arguments, as well as the position of the State, refute the idea that any property 

interests plaintiffs might assert, whatever their legal basis, would not be subject to 

determination in the Adjudication. 

 At the outset of the Adjudication several decades ago, districts acting on 

behalf of the irrigators filed claims to ownership of Klamath project water.  The 

United States filed competing claims to the same water.  After many years of 

litigation, in his Proposed Order issued on November 14, 2006, Judge Russell ruled 

in favor of the United States, concluding that the United States is the owner of 

Klamath project water and the plaintiffs lack any ownership interest in the water.  

On March 30, 2007, the plaintiffs filed extensive exceptions to the proposed Order 

arguing that they, not the United States, should be regarded as the owners of the 

water.   See Klamath Project Users’ Exceptions to Proposed Order, filed in In re 

the Determination of the Relative Rights of the Waters of the Klamath River, a 

Tributary of the Pacific Ocean, Lead Case No. 003 (March 30, 2007).  (See 

Appendix.)  So far as we are aware, plaintiffs did contend during the course of the 
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Adjudication that, despite the fact that they filed claims of ownership in the 

Adjudication, they also possess separate ownership interests that are not subject to 

determination in the Adjudication.  

 Consistent with the plaintiffs’ arguments, the State of Oregon, in the takings 

case, also has taken the position that any and all claims of property ownership that 

plaintiffs might assert are encompassed by the adjudication.  “In May 2002, [the 

United States] filed a motion to stay th[e takings claims], arguing that the rights 

claimed by plaintiffs are ‘a matter of state law,’ and that because the ‘questions at 

issue in the Adjudication also are required elements of Plaintiffs' takings claims,’  

th[e claims court] should stay th[e takings] action pending resolution of the 

Adjudication.”  Klamath Irrigation District, 67 Fed. Cl. at 515.  In response to the 

United States’ motion, the State of Oregon filed a brief amicus curiae commenting 

on the motion.   See Brief of Amicus Curiae State of Oregon Regarding 

Defendant’s Motion for Stay and Plaintiffs Opposition Thereto, dated July 30, 

2002.  (See Appendix)  The State took no position on whether the motion should 

be granted, but specifically disagreed with plaintiffs’ position that a stay was 

unnecessary because the Adjudication would not affect their claimed water 

interests.  As the State explained,  

 “The Adjudication will determine and quantify both claims based on 
 asserted pre-1909 use, and claims based on tribal and federal reservations. 
 As relevant here, the United States (through its Bureau of Reclamation and 
 its Fish and Wildlife Service) and the Klamath Project Water Users 
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 [representing all or virtually all of the plaintiffs in this takings case] have 
 filed competing or overlapping clams for the use of water within the 
 Klamath Project.”   
 
Id. at 2 (emphases added).  In response to plaintiffs’ assertion that the validity of 

their claimed rights was not being placed in jeopardy as a result of the Adjudica-

tion, the State observed that this contention “omits a critical point,” namely that a 

claimant has “[t]he burden of establishing a claim,” and “all claims are subject to 

contest.”  Id. at 3. Because “[p]laintiffs’ claims at issue in this case have been 

contested in the adjudication” by the United States, which itself claims ownership 

of the water, id., the State said that plaintiffs had no assurance that their claims to 

ownership of the water would survive the Adjudication.  The State never suggested 

that plaintiffs might possess some other type of property interest in the water that 

would not be affected by the Adjudication. 

 The State took the same position in a letter dated April 11, 2003, by 

Assistant Attorney General Walter Perry III to counsel for plaintiffs and the 

government in the takings suit providing an update on the status of the 

Adjudication.   (The letter was included in the claims court record as an attachment 

to a “joint report” filed by the parties on April 4, 2003, see Record Excerpts [pp. 5 

to7] filed by Defendant-Intervenor).  One of the questions addressed in the letter 

was: “Are any of the plaintiff-claimants not required to appear in the Klamath 

basin Adjudication?”   The response was “to the extent that a plaintiff-claimant 
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diverts water from, or uses water within, Oregon, and claims that the right was 

initiated before 1909, that water user is required to make a claim in the Klamath 

Adjudication.  Barring successful prosecution of such a claim, any claimed right to 

water use will be lost.”   This represents an unambiguous representation by the 

Office of Attorney General that there is a complete overlap between the water 

interests allegedly taken and the water interests at issue in the Adjudication, and 

that any claimed right to the use of Klamath basin water not asserted in the 

Adjudication would be forfeited.  Plaintiffs’ current argument that their claims of 

ownership rest on alleged equitable or beneficial interests that are not subject to 

determination in the Adjudication is directly contradicted by the position of the 

Office of Attorney General. 

  Plaintiffs devised their new position that they hold interests in Klamath 

project water not subject to determination in the Adjudication as a litigation tactic 

in an effort to avoid the threatened stay of the takings lawsuit.   In the course of 

considering the motion for a stay filed by the United States, the claims court made 

clear that it was prepared to stay the taking claims to the extent the property 

plaintiffs alleged was taken consisted of asserted water interests beings addressed 

in the Adjudication.  Plaintiffs responded to the claims court by asserting that they 

were prepared to proceed with the takings litigation on the theory that their water 

interests were not subject to determination in the Adjudication.  In an Order dated 
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November 13, 2003, the claims court denied the U.S. motion for a stay based on 

the plaintiffs’ representation, which the court recited, that “their water interests are 

not property interests at issue in the Adjudication.”  The Court’s order further 

stated: “Based on plaintiffs’ assertion that no rights or interests in this case are 

affected by the Adjudication . . . , plaintiffs are barred from making any claims or 

seeking any relief in this case based on rights, titles, or interests that are or may be 

subject to determination in the Adjudication.” 

 The fact that plaintiffs’ new, alternative argument about equitable or 

beneficial interests that supposedly stand outside the adjudication process was 

developed for tactical litigation purposes does not prove that the argument is 

wrong.  But it certainly undermines its credibility.  Moreover, the reasoning 

plaintiffs are advancing in support of their asserted beneficial or equitable interests 

is identical to the reasoning they have offered in support of their claims in the 

Adjudication to actual legal ownership of the project water – that is, that they 

physically applied the water to beneficial use on lands that they own.  See Klamath 

Project Water Users Joint Exceptions to Proposed Order 16-22, filed in In re the 

Determination of the Relative Rights of the Waters of the Klamath River, a 

Tributary of the Pacific Ocean, Lead Case No. 003 (March 30, 2007). The fact that 

plaintiffs’ current beneficial/equitable ownership theory is simply a repackaged 

version of their prior argument also suggests, if it does not prove, that the argument 
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is fallacious.   The bottom line is that plaintiffs have no legitimate claim to 

property rights, as opposed to contract rights, in Klamath project water, regardless 

of how the asserted property interests are characterized. 

CONCLUSION 

 For the foregoing reasons, NRDC urges the Court to resolve this 

certification matter by concluding that the United States, not the plaintiffs, is the 

owner of Klamath project water. 

      Respectfully submitted, 

       
      _____________________ 
      John T. Bagg (OSB No. 740213) 
      362 Jerris Avenue, S.E. 
      Salem, Oregon  97302 
      (503) 581-3056 
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