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The Natural Resources Defense Council (“NRDC”) respectfully submits this

memorandum amicus curiae in support of the United States’ opposition to plaintiffs’ motion for

partial summary judgment and in support of the United States’ cross-motion for summary

judgment.

Introduction and Summary of Argument

 NRDC seeks to provide useful assistance to the Court in resolving this case and not to

burden the Court with repetitive argument or information.  Accordingly, the memorandum is

designed, first, to provide distinctive legal analysis and discuss additional case law authority that

supports several key arguments advanced by the United States.  Second, the memorandum seeks

to place this case in clearer historical context by explaining how other courts, often in very

similar cases arising from management of the Central Valley Project (“CVP”), have previously

resolved several of the legal issues in this case.   This case covers a good deal of ground that has

been thoroughly and thoughtfully plowed before by other courts, and these prior court rulings

should be of considerable assistance to the Court in resolving this case.

The primary contribution of this brief is to highlight two critical points.  The first

is that Judge Oliver W. Wanger, who originally presided over this case, has already determined,

with respect to the two contracts at issue in this case, that it is “reasonable” and “plausible” to

interpret Article 9 of the contracts, the critical “shortage provision,” to excuse the government

from liability based on water shortages due to Congress’s legislative mandates, including in

particular the Central Valley Project Improvement Act (“CVPIA”).  NRDC submits that this

earlier determination, combined with the direction in Article 12 of the contracts that the

government’s interpretation of Article 9 should be given “conclusive” effect so long as it is not

“arbitrary, capricious or unreasonable,” definitively requires rejection of plaintiffs’ claims of

breach of contract.

The second point, not mentioned in the briefs of the United States, is that several other

courts have specifically determined, in examining the enforceability of contracts related to water



   As the Court has observed, this case was for many years consolidated with the parallel1

litigation initiated by the Westlands Water District based on the federal government’s
management of the CVP.   See Stockton East Water District v. United States, 62 Fed.Cl. 379,
384 n. 4 (2004)

   This memorandum does not address, among other things, whether plaintiffs San2

Joaquin County, Stockton City, and California Water Service Company are entitled to sue under
a third party beneficiary theory.
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supply from the CVP, that the CVPIA qualifies as a “general and public” act for the purpose of

the sovereign acts and unmistakability doctrines.  Most notably, the federal appeals court has so

ruled in a suit brought by the Westlands Water District under its contract for a supply of water

from the Central Valley Project.   See O’Neill v. United States, 50 F.3d 677 (9  Cir), cert.1 th

denied, 516 U.S. 1028 (1995).   As we explain below, these rulings are consistent with the

governing precedent in this Circuit.  On this separate ground, too, NRDC believes the United

States is entitled to judgment as a matter of law.

This case raises a host of issues and NRDC will not attempt to address or even comment

on most of them.   Instead, this memorandum attempts to make five points: (1) the Districts’ (i.e.

Stockton East Water District, and the Central San Joaquin Water Conservation District) asserted

contract rights are very limited and qualified, based on the limitations inherent in the underlying

water rights as a matter of California water law and based on the detailed language of the

contracts themselves; (2) the United States is correct in arguing that the Districts are not entitled

to summary judgment on their claims that they were contractually entitled to certain quantities of

water in certain years; (3) Article 9 of the contracts excuses the United States from liability for

any shortages arising from the government’s compliance with the CVPIA and the Endangered

Species Act (“ESA”); (4) in the alternative, the United States is excused from liability based on

the sovereign acts and unmistakability doctrines; and (5) Article 6 of the contracts precludes this

suit for breach of contract because it makes an adjustment (a refund for amounts paid, or a credit

against future deliveries) “the sole remedy” available to the Districts.   Each of these five points2

represents a separate and independent ground for dismissing the case as a matter of law.   At a

minimum, they each support denying plaintiffs’ motion for summary judgment.
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ARGUMENT

I.  The Districts’ Asserted Rights to Water are Highly Qualified, Both As a Matter of
California Water Law and As a Matter of Contract.

As a threshold matter, it is important to recognize that the Districts’ asserted contract

rights are highly qualified and contingent.  These qualifications and contingencies arise both

from the terms of the Districts’ 1983 contracts with the United States and limitations on the

United States’ underlying water rights as a matter of California water law.  Because, as the

United States has explained in its briefs, there are unresolved material issues about the exact

nature and scope of certain of the qualifications of the Districts’ asserted contract rights,

plaintiffs’ motion for summary judgment should be rejected based on this threshold point.

Limited Water Rights.  In the first instance, the Districts cannot claim any contractual

right to exploitation of water resources that exceeds the scope of the rights the United

States possessed in the first place and had the power to convey to the Districts.   In other words,

the limitations that inhere in the appropriative water right acquired by the United States for the

New Melones Dam necessarily limit the rights the Districts can claim under their contracts with

the United States.

As the United States has explained in its briefs, the State Water Resources Control Board

permits for the New Melones Dam qualified the rights conveyed by making clear that flow

requirements for fishery and water quality protection were subject to being increased in the

future, and that the availability of water was subject to a requirement that a water conservation

plan be developed.    See Opposition of the United States, at 9-14.  In addition, order D-1616

made clear that New Melones operations had to respect the senior water rights of the Oakdale

and South San Joaquin Irrigation Districts.  See id. at 11.  All of these qualifications limited the

scope of the rights that the United States was empowered to convey to the Districts by contract. 

More generally, however, quite apart from the project-specific limitations referenced in

the permits, general background principles of California water law also limited the scope of the

rights granted by the permits.   These principles include the public trust doctrine, see National

Audubon Society v. Superior Court of Alpine County, 33 Cal3d 419, 425 (1983), the reasonable

use doctrine, see Environmental Defense Fund v. East Bay Mun. Util. Dist., 26 Cal.3d 183, 194



   The controversial decision in Tulare Lake has been subject to significant judicial and3

academic criticism.  See, e.g.,  Klamath Irrigation District v. United States, 67 Fed.Cl. 504, 538
(2005) (Allegra, J.) ([“W]ith all due respect, Tulare appears to be wrong on some counts,
incomplete in others, and distinguishable in all events.”); Orff v. United States, Order Re.
Plaintiffs’ Motion to Reconsider Judgment and to Transfer Case to the Court of Federal Claims
(E.D.Cal., November 14, 2005) (Wanger, J.) (declining to follow Tulare Lake)   See also
Klamath, 67 Fed Cl. at 538 n. 59 (observing that “Tulare has been the subject of intense criticism
by commentators,” citing, among other articles, Michael C. Blumm & Lucas Ritchie, “Lucas’s

4

(1980), and the doctrine of public ownership of wildlife, see People v. Truckee Lumber, 116 Cal.

397, 399-400 (1897).  The California courts have repeatedly recognized that an appropriative

water right, though it represents a species of property, does not create a vested right to exploit

water resources (which ultimately belong to the public) in violation of these background

principles of California law.  See, e.g., National Audubon Society v. Superior Court of Alpine

County, 33 Cal 3d 419, 437 (1983).  “[T]he core of the public trust doctrine is the state’s

authority as sovereign to exercise a continuous supervision and control over the navigable waters

of the state and the lands underlying these waters.”  Id. at 425 (emphasis added).   Thus, in

National Audubon Society, even though the Los Angeles Department of Water had “perfected”

appropriative water rights, the Department was required to reduce its historical diversions by

two-thirds in order to prevent continuing harm to public trust resources, including fish and

wildlife.  The reasonable use and public ownership doctrines likewise create an inherent

limitation on appropriative water rights that they not be utilized to harm fish and wildlife.  

Because the water rights supporting not only the New Melones Dam, but the entire

Central Valley Project, are subject to these inherent limitations under California law, none of the

Central Valley water users, including but not limited to the Districts, can claim they possess

vested rights to harm trust resources.  See National Audubon Society v. Superior Court of Alpine

County, supra.  New restrictions designed to protect public trust resources do not impinge on any

vested rights granted by an appropriative water permit, nor do they impinge on any contract right

derived from an appropriative water right subject to these limitations.

While the Court of Federal Claims’ decision in Tulare Lake Basin Storage Dist v. United

States, 49 Fed.Cl. 313 (2001), suggests a different conclusion, NRDC respectfully submits that

the decision was mistaken on this point.   The Tulare Lake case involved an alleged taking, rather3



Unlikely Legacy: the Rise of Background Principles as Categorical Takings Defenses,” 29
Harv.Envtl.L.Rev. 321, 329 (2005), and Cari S. Parobek, “Of Farmers’ Takes and Fishes’
Takings: Fifth Amendment Compensation Claims When the Endangered Species Act and
Western Water Rights Collide,” 27 Harv. Envtl.L.Rev. 177, 212-23 (2003).  
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than an alleged breach of contract.   Nonetheless, the case is pertinent because the property

interest allegedly taken in that case was grounded in a contract between the Tulare Lake Basin

Storage District and the California Department of Water, which held the appropriative water

right granted by the State Water Resources Control Board.   Thus, the Department of Water

Resources stood in the same position vis-a vis the Tulare district as the U.S. government stands

vis-a-vis the Districts in this case.  The Court in Tulare Lake acknowledged that the rights

obtained by the Tulare district through contract with the Department were impressed with the

same limitations inherent in the Department’s underlying water rights.   See Id. at  321 (“we

accept the proposition that plaintiffs have no right to use or divert water in an unreasonable

manner, nor in a way that violates the public trust’).  So too in this case, the rights of the Districts

under the contracts are impressed with the same limitations that inhere in the underlying water

rights.

Where the Court in Tulare Lake went wrong, and where plaintiffs in this case similarly go

wrong, see Plaintiffs’ Reply Memorandum at 9, is in thinking that these inherent limitations on

appropriative water rights can be ignored unless and until the State Water Resources Control

Board (or a California court) has specifically enforced these inherent limitations.  The Court in

Tulare Lake believed that the underlying appropriative water right created vested rights to the

exploitation of the State’s water, at least in the absence of an order by the state board or a state

court requiring a water reallocation.  Furthermore, the Court concluded that the Court of Federal

Claims, qua federal court, could not itself determine whether background principles of state law

warranted such a reallocation.  See id. at 323-24 (“The public trust and reasonable use doctrines

each require a complex balancing of interests-an exercise of discretion for which this court is not

suited and with which it is not charged.”).  
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This analysis was wrong, first, because it confused the scope of the State’s authority to

make water allocations (or revise water allocations), and the fundamental limitations on private

rights in water imposed by background principles of California law.  As discussed, the California

courts have repeatedly recognized that a specific authorization to exploit water resources does

not create a vested right to exploit the resources.  See, e g., National Audubon Society.  In

reaching the opposite conclusion, the Court in Tulare Lake simply ignored the teachings of

California courts, which obviously have primary authority for interpreting California law.

The ruling in Tulare Lake was also mistaken for a second reason.  As discussed, while the

Court recognized that the state water board or a California court, faced with evidence of threats

to endangered species, for example, would have an obligation to consider whether additional

restrictions beyond those imposed by an existing water permit are needed to protect the public

trust, the Court believed a federal court could not apply state law doctrine in the same fashion as

a state court.  In the court’s terse words, “that we cannot do.”  49 Fed. Cl. at 323.  This

conclusion was mistaken because it ignores the responsibility of a federal court, in addressing a

state law issue in a case properly before it, to faithfully apply state law in the same fashion that

the state court would.   See Erie v. Tompkins, 304 U.S. 64 (1938).  In justifying its ruling, the

Court indicated that it was avoiding the “displacement of the state regulatory regime” in

California by declining to address matters “for which this court is not suited and with which it is

not charged.”  49 Fed.Cl. at 323.  In reality, by declining to address the state law issue on the

same basis as the California courts would, the Court in Tulare Lake effectively overrode state law

and failed to execute its judicial responsibilities within our federal system of government.  See

NRDC v. Patterson, 333 F.Supp.2d 906, 923 (E.D.Cal. 2004) (state water board order regarding

Friant dam did not deprive federal court of concurrent jurisdiction over “public trust related

claims such as Section 5937 of the Fish and Game Code”).

Contractual Limitations.   The scope of the rights conveyed to the Districts was also

limited by the terms of the 1983 contracts.   Most importantly, the contract with Stockton East

states that the District “understands and agrees that the water supply provided to this contract is

an interim supply,” which may be reduced or withdrawn altogether by the government in any

year.  The contract with the Central San Joaquin Water Conservation District is also partly an
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agreement to provide an “interim” water supply.   This contract is also in part an agreement to

provide “firm water;” but even the “firm” commitment expires in 2017.    These limitations

implemented the direction in the Flood Control Act of 1962, modifying the authorization for the

New Melones Dam, that “any diversion from the Stanislaus River in connection with the Central

Valley Project... shall at all times be subordinate” to “all existing and anticipated future needs

within the [Stanislaus] basin.”

The interim, conditional nature of these contractual commitments undermines the

Districts’ argument that they have been unfairly required to incur tens of millions of dollars to

construct a conveyance and distribution system in the expectation that they would receive water

from the U.S. government.  In the first place, the Districts inaccurately characterize constructing

a conveyance and distribution system as part of the consideration for the contracts.   See

Plaintiffs’ Motion, at 1 (referring to “Plaintiffs’ contractual commitment and promise to

construct this delivery system”).   In reality, under the Stockton-East contract, failure to construct

this system was made a condition subsequent; if Stockton-East had not constructed the system,

the contract would have terminated and the District (and the Bureau of Reclamation) would have

been relieved of any further obligation.  More broadly, the highly interim and temporary

commitment by the U.S. government to supply water demonstrates that the Districts were in

effect making a calculated wager, a wager that was presumably justified in part by the subsidized

rates they would pay for water supplied under the contracts.

A final consideration in defining the nature of the commitment made by the U.S.

government is the frequent use of such terms as “best efforts” and “reasonable means” in the

contracts to describe the government’s undertakings.  The Districts invoke this terminology in an

attempt to assert what they characterize as an independent cause of action for breach of the

implied covenant of good faith and fair dealing.  See Memorandum Supporting Plaintiffs’

Motion, at 31-35.   The plaintiffs appear to be attempting to turn the contract language on its

head.   The plaintiffs’ allegations ostensibly supporting this independent cause of action are

completely redundant of the allegations supporting their breach of contract claims.   In reality,

there is no basis in this case for such an independent claim.  More to the point, however, the

“best efforts”-type terminology in the contracts is best understood, not as providing independent
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grounds for asserting claims, but as potential alternative grounds for excusing the government

from contract liability.    See, e.g., New Valley Corp. v. United States, 119 F.3d 1576, 1584 (Fed.

Cir. 1997) (recognizing that “best efforts” language may excuse the United States from contract

liability if the United States has in fact used best efforts).

The most significant language of this type appears in Article 4 of each of the contracts,

stating that, once the Districts have submitted proposed delivery schedules, the United States

“shall attempt to deliver water in accordance with said schedules.”  As the United States has

explained in its briefs, the Districts’ entitlement to water in any given year is subject, at a

minimum, to the submission of timely proposed schedules of water deliveries.   The language

indicating that United States was expected to respond to such submissions by “attempting” to

deliver the water requested indicates something far less than an ironclad contractual commitment

to satisfy the Districts’ proposed schedules.   The term “attempt” might well be interpreted to

incorporate some requirement of good faith or reasonableness on the government’s part. But it is

impossible to escape the conclusion that if the government in fact “attempted” to deliver water –

even if it actually failed to do so for some reason – the government discharged its duty under the

contracts.

In the same vein, and equally significant, the first sentence of Article 9 of each contract

states that “In its operation of the project, the United States will use all reasonable means to

guard against a condition of shortage in the quantity of water available to the Contractor pursuant

to this contract.”   Again, this language does not convey the idea of an ironclad promise to deliver

a specific quantity of water.  To the contrary, an objective reading of these words suggests that if

the government has used “reasonable means” to avoid a shortage  – but a shortage nonetheless

has occurred – the government has discharged its contractual duty.  This interpretation of the

language in Article 9 is reinforced by the “attempt” language in Article 4, which likewise

indicates the government must “attempt” to avoid a shortage (or, stated differently, attempt to

actually deliver the water requested), but if it nonetheless fails to do so, it cannot be charged with

failing to meet a contractual duty.



  In its prior opinion dismissing the United States’ motion to dismiss, the Court observed4

that “the CVPIA required the Secretary to ‘obtain a modification in [preexisting permits and
licenses] in a manner consistent with...   State law’ before reallocating water to accomplish the
goals of the CVPIA.  Stockton East Water District v. United States, 62 Fed.Cl. 379, 383 (2004).  
While this statement accurately describes section 3411(a) of the CVPIA, it is worth observing
that in Westlands Water District v. Natural Resources Defense Council, 43 F.3d 457, 461 (9th

Cir. 1994), the Ninth Circuit ruled that, in reality, this provision was no bar to the prompt
implementation of the CVPIA because pre-existing CVP permits already allocated sufficient
water for fish and wildlife use to meet the goals of the CVPIA.

9

*        *       *

For all of the foregoing reasons, alone and certainly in combination, plaintiffs cannot

establish a protected right, grounded in their 1983 contracts, to the delivery of water from the

United States in the circumstances of this case.  The Court should grant the government’s cross-

motion for summary judgment.  In the alternative, and at a minimum, the Court should deny the

plaintiffs’ motion for partial summary judgment and address the fundamental but complex

limitations on plaintiffs’ alleged rights in a trial.4

II. There are Disputed Issues of Material Fact with Regard to the Nature of the United
States’ Contract Duties, Whether These Duties Were Modified by Mutual Agreement,
and Whether and in What Years the United States May Have Breached Any Duty.

Assuming for the sake of argument plaintiffs have some vested right to the delivery of

water under the contracts, the next logical question is whether the United States may have

breached any contractual duty owed the Districts.  As the United States has explained, the

resolution of this question raises a host of complicated questions, including (1) whether the

United States contracted to supply the maximum amounts referred to in the contracts, or some

significantly lesser amounts based on annual schedules submitted by the Districts; (2) whether in

some years the United State delivered water in compliance with schedules submitted by the

Districts, (3) whether in other years the Districts either failed to submit, or failed to submit

timely, schedules pursuant to Article 4 of the contracts, and (4) whether the Interim Operating

Agreement represents an agreement to modify the original contracts, as contemplated in Article

3(h) of the contracts.   To avoid burdening the Court with repetitive argument, NRDC simply

states its agreement with the United States that, at the least, these disputed question need to be
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 resolved at trial and that plaintiffs’ motion for summary judgment should accordingly be denied.

NRDC only adds that plaintiffs’ recommendation to the Court on how to proceed with

this aspect of the case appears nonsensical.  Based on the belief that it has established at least a

prima facie case that the government has breached a duty to deliver some amount of water in at

least some year, plaintiffs believe the Court should declare the United States liable for breach of

contract and resolve all remaining questions in a subsequent damages phase.  Even if there were

not alternative grounds for dismissing the claims (which there are), the Court should reject this

recommendation.   Assuming the Court needs to pursue this aspect of the case at all, resolution of

the liability questions would require a careful year-by-year analysis of the parties’ course of

conduct under the contracts, both as originally drafted and as subsequently modified by mutual

agreement.   Even if the Court were persuaded as to the likelihood of a breach in any one year,

that would not justify overlooking all of the other complex liability questions in other years.  The

better course (again assuming the Court does not dispose of the entire case on other grounds,

which it should), would be to address all of the liability issues comprehensively at trial.

III. The United States is Excused from Any Potential Liability by the Contract Shortage
Provisions.

Again assuming that the Districts had a vested entitlement to the delivery of certain

quantities of water (at least during certain periods), and also assuming for the sake of argument

that the government breached a duty to deliver water in at least certain years, the government is

excused from liability for breach of contract by Article 9 of the contracts, which states:

In its operation of the Project, the United States will use all reasonable means to guard
against a condition of shortage in the quantity of water available to the Contractor
pursuant to this contract.  Nevertheless, if a shortage does occur during any year because
of drought, or other causes which, in the opinion of the Contracting Officer, are beyond
the control of the United States, no liability shall accrue against the United States or any
of its officers, agents, or employees for any damage, direct or indirect, arising therefrom.

Contract Between the United States and the Stockton-East Water District, attached to Plaintiff’s

Amended Complaint for Just Compensation and Breach of Contract.  See also Contract Between

the United States and Central San Joaquin Water Conservation District, also attached to

Plaintiff’s Amended Complaint (containing an identical Article 9).
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In the first place, the United States is excused from liability under this provision, at least

as to certain years, because a severe drought in California was at least one of the causes of

reductions in water deliveries.   References to the drought and the resulting curtailment of water

deliveries, not only to these Districts, but to many others using water supplied by the CVP, are

replete in the numerous judicial decisions arising from this ecological, economic, and social

crisis facing California during the late 1980s and early 1990s.   See Westlands Water District v.

Firebaugh Canal, 10 F.3d 667, 669 (9  Cir. 1993) (“On February 14, 1992, after several years ofth

serious drought, the Bureau issued a declaration of available CVP water supplies for water year

1992.“); Westlands Water Dist. v. U.S., Dept. of Interior, 805 F.Supp. 1503, 1505 (E.D.Cal.,

1992) (referring to government action taken “in response to the continuing drought which had

left water levels in the CVP reservoir near an all-time low.”)    Even to the extent the legal

mandates of the CVPIA and the ESA also were a contributing cause of the reductions in water

deliveries, the drought was still a but for cause because it reduced the supply of available water,

and also an indirect cause, because it helped prompt passage of the CVPIA and the listing of

several fish species under the ESA.  At a minimum, without further factual development on the

relative role of physical drought vs. legal mandates in causing the precise shortages in specific

years, the Court could not rule as a matter of law that drought did not cause a shortage and

therefore provided a defense for the United States.

Second, if the mandates of the CVPIA and the ESA are viewed independently from the

drought conditions, these mandates represent “other causes which, in the opinion of the

Contracting Officer, are beyond the control of the United States” within the meaning of Article 9. 

On this basis alone, judgment should be entered in favor of the United States on the contract

claims.   As the United States has cogently explained, independent legal mandates are properly

treated as causes “beyond the control” of the United States in the administration of the CVP. 

This conclusion is reinforced by the language in Article 12(d) of the contracts, which states that

the government’s interpretation of the language in Article 9 should be treated as conclusive

unless it is based on “arbitrary, capricious, or unreasonable opinions or determinations.”  Even if

a fair question could be raised about how best to read the “beyond control” language, the

deference owed to the government under the contracts requires that the government’s reasonable



   Judge Wanger’s discussion of this issue in 1994 appears to represent law of the case in5

this transferred case.  As the Court has observed, Judge Wanger’s prior determinations represent
law of the case even following transfer of the case to the U.S. Court of Federal Claims.  See
Stockton East Water District v. United States, 62 Fed.Cl. 379, 393 (2004).
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interpretation be given conclusive effect.

One arguable ambiguity in Article 9 is created by the parties’ use of the term “United

States” in Article 9.   It can be read as referring simply to the Bureau of Reclamation, or perhaps

the Department of the Interior as a whole, or more broadly to all three branches of the

government.  For better or for worse, United States is an undefined term in the contract.  

Interpreting United States to refer only to the Bureau or the Department suggests that

congressional mandates should be viewed as “beyond control;” on the other hand, the broader

interpretation of United States would suggest that congressional mandates were not  “beyond

control.”    One valuable clue to the proper reading of United States is provided by Article 9

itself, which starts off,   “In its operation of the project, the United States....”   Since only the

Bureau, or possibly the Department, can plausibly be viewed as “operating” the project, its makes

sense to interpret the term “United States” in Article 9 as a reference to the Bureau or the

Department, but not to the United States as a whole.   If this is correct, it also makes sense to give

the same reading to United States in the second sentence of Article 9, which sets forth the

“beyond control” standard.  At a minimum, this is neither an arbitrary, a capricious, nor an

unreasonable interpretation of the language.

But perhaps the most persuasive, if not dispositive,  guidance on this point is provided by5

Judge Wanger’s extensive discussion in his 1994 opinion of various plausible, alternative

interpretations of Article 9 of these contracts.   See  Westlands Water District v. United States,

850 F. Supp. 1388, 1407-08 (E.D. Cal., 1994).  Judge Wanger identified four possible

interpretations of this language: (1) “the phrase could require the United States including

Congress, to ‘use all reasonable means’ to refrain from enacting legislation that interferes with

the districts’ contract rights;” (2) “the provision could be read to waive the Bureau’s authority to

act pursuant to valid legislation in a manner which contravenes the water districts’ right to

receive contractual allotments of water;” (3) “the contracts could be read as a whole to excuse



   In discussing the Districts’ contracts, Judge Wanger apparently either overlooked6

Article 12 or viewed it as irrelevant to the question of whether the Districts’ alleged contract
rights represented “property interests” for the the purpose of due process analysis.  In either
event, Article 12 surely is not irrelevant in defining the scope and effect of Article 9's shortage
provision.
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performance where ‘water quality’ or ‘water pollution’ are causes of shortage;” or (4) “the

provisions can be read to require the Bureau to use its best efforts to provide water under the

contracts, subject to limitations of water availability and any changes caused by subsequent

legislation.”  Judge Wanger concluded that because the language was susceptible to various

interpretations, he could not grant a motion to dismiss the plaintiffs’ claim based on the Due

Process Clause.   But the significant and dispositive point for present purposes is that Judge

Wanger described each one of these interpretations as “plausible,” id. at 1407, and “reasonable.”

id. at 1408.  In light of Article 12(d), stating that the Departments’s interpretation should be

upheld so long as it is not “arbitrary, capricious, or unreasonable,” Judge Wanger’s determination

that the interpretation of Article 9 adopted by the Department was plausible and reasonable

compels the conclusion that enactment of the CVPIA and application of the ESA were causes

“beyond the control” of the United States within the meaning of Article 9.6

This reading of the shortage provision in the Districts’ contracts is reinforced by the

interpretation that the federal courts in California have given to the similar shortage provision in

the Westlands water contract.   See Barcellos & Wolfsen, Inc. v. Westlands Water District, 849

F.Supp. 717 (E.D. Cal, 1993), aff’d sub nom O’Neill v. United States, 50 F.3d 677 (9  Cir.th

1995).  The O’Neill case, which is virtually identical to this case, involved claims by water users

that reductions in water deliveries from the CVP in the early 1990s as a result of the CVPIA (and

the ESA) violated their contract rights. The shortage language in the Westlands contract was,

“There may occur at times during any year a shortage in the quantity of water available for

furnishing to the District through and by means of the Project, but in no event shall any liability

accrue against the United States or any of its officers, agents or employees for any damage, direct

or indirect, arising from a shortage on account of errors in operation, drought, or other causes.”  

While this language is obviously not perfectly identical to the shortage language in this case,



   For other decisions concluding that similar shortage language immunizes the7

government from suit for breach of contract, see, e g., Rio Grande Silvery Minnow v. Keys, 333
F.3d 1109, 1127-31 (10  Cir. 2003) (vacated on other grounds, 355 F.3d 1215 (10  Cir. 2004));th th

Klamath Water Users Protective Ass’n v. Patterson, 204 F.3d 1206, 1213 (9  Cur. 1999)th
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there is no sound basis for concluding that Westlands shortage language should excuse the

United States from liability, but the shortage language in the Districts’ shortage language should

not do so.  Judge Wanger stated that the language in the Westlands contract should not preclude

Westlands from proceeding with a breach of contract claim on the theory that the cause of the

shortage was “unlawful or unreasonable under the contract.”   849 F.Supp. at 723.  This

interpretation of the shortage language in the Westlands contract is very similar, if not equivalent,

to the limitation in the Districts’ contracts that a determination that a shortage be “beyond

control” not be “arbitrary, capricious, or unreasonable.”  Based on that interpretation, Judge

Wanger believed the shortage provision in the Westlands contract could be triggered by the need

to comply with valid congressional legislation, a view subsequently upheld on appeal in O’Neill. 

The same conclusion should apply under the Districts’ contracts.7

The Districts try to draw a different meaning from Judge Wanger’s decision in Barcellos

& Wolfsen, Inc.  Citing a footnote stating that the United States had not taken the position that a

shortage “may be created under the contract by acts not required by law,” 849 F.Supp. At 724

n.11 (emphasis added), the Districts contend that the government’s decision to reduce deliveries

from New Melones was “voluntary,” in the sense that the government had the choice of

allocating more of the burden of meeting streamflow requirements to other units of the CVP. 

Because the government’s restrictions on New Melones were “voluntary,” according to the

Districts, Barcellos & Wolfsen, Inc. supposedly supports the conclusion that the shortage

language does not apply under the circumstances of this case.

This argument should be rejected for at least two reasons.   First, the Districts’ effort to

focus the Court’s attention on the management of New Melones Dam alone is inconsistent with

the terms of the Districts’ contracts themselves, which recognize that New Melones is simply one

unit in a larger water project.   The shortage language itself does not focus on the New Melones

Dam.  Instead, Article 9 begins  with the words, “In its operation of the Project...”   The term
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“Project” is defined in Article 1 of the contracts to “mean the Central Valley Project.”   Thus, the

parties clearly intended that the shortage issue not be dealt with in the context of the New

Melones Dam, but instead that it be addressed in the context of managing the CVP as a whole.  

This interpretation of the parties’ understanding is also supported by the opening recitals of each

contract, which start off by describing the government’s purpose in constructing and operating

the CVP, describe the congressional authorization for the New Melones Dam, and then proceed

to state that the New Melones Dam was transferred to the Secretary of the Interior “to become an

integral part of the Central Valley Project to be operated and maintained pursuant to the

authorizing acts and Federal reclamation laws.”   Because the parties understood that the shortage

issue would be addressed in the context of the entire CVP, and since there is no debate that the

CVPIA and the ESA required modifications in the operation of the CVP as a whole, the steps the

government took cannot be described as voluntary.

Second, the Districts’ argument is inconsistent with the fact that, as practical matter, the

CVP is a single complex water project that necessarily has to be operated as an integrated unit.  

Judge Wanger made this point in Westlands Water District v. United States, 153 F.Supp.2d 1133

(E.D. Cal., 2001), in which he rejected the claims of Westlands to an increased distribution of

water from the government at the expense of certain senior water rights holders.   The judge

observed, “according to statute and engineering reality, the CVP must be operated as an

integrated project.”   Id. at 1177.  He rejected Westlands’ arguments in part because they would

have “impair[ed] the Bureau’s ability to and statutory duty to operate the CVP as an integrated

project.”  Id. at 1178.  So too in this case, the Districts’ insistence that the government’s efforts to

bring the CVP into compliance with federal law be examined by focusing on New Melones alone

contradicts the fact that the CVP has to be operated as a single unit.  Taken to its logical extreme,

plaintiffs’ argument would mean that, even though Congress clearly mandated CVP reform,

adjusting the operations of any single unit of the CVP is voluntary because the Bureau of

Reclamation theoretically could have allocated the burden of implementing any given aspect of

reform to other units of the CVP.  The integrated nature of the CVP requires rejection of this

point of view.  Moreover, plaintiffs have not – and could not – adduce evidence suggesting that

the specific conditions placed on the operation of the New Melones Dam were arbitrary or
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unreasonable.

IV. The United States Is Excused From Liability Under the Sovereign Acts and
Unmistakabilty Doctrines.

For the reasons discussed, the contracts affirmatively excuse the government from

liability for any shortages resulting from implementation of the CVPIA and the ESA.   In the

alternative, however, even if the contracts did not preclude liability, plaintiffs are not immune

from the mandate of these federal statutes by virtue of the sovereign acts and unmistakability

doctrines.   The basic question under these doctrines is whether the government action preventing

performance of the contract is “general and public.”  Yankee Atomic Electric Co. v. United

States, 112 F.3d 1569, 1574 (Fed. Cir. 1997).  The antithesis of “general and public” is

legislation targeted at a specific contract or set of contracts in order to alter the terms of the

contractual relationship in the government’s favor.   See Centex Corp. v. United States, 395 F.3d

1283 (Fed Cir 2005).  If the government action is “general and public,” the second question is

whether the contract contains an “unmistakable promise” that the government would refrain from

exercising its sovereign power.  112 F.3d at. 1578.   Because the CVPIA and the ESA represent

sovereign public acts, and there no unmistakable term in these contracts binding future

Congresses, the sovereign acts and unmistakability doctrines represent an alternative basis for

rejecting the contract claims.  

CVPIA.  As the opening memorandum of the United States explains, the CVPIA

represents the kind of “general and public” action that supports reliance on the sovereign acts and

unmistakability doctrines in defending against a contract claim.  The basic goal of the CVPIA is

“[t]o achieve a reasonable balance among competing demands for use of Central Valley Project

water, including the requirements of fish and wildlife, agricultural, municipal and industrial and

power contractors.”   To accomplish this broad objective, the law includes a number of complex

provisions authorizing free-market transfers between water rights holders, promoting increased

water conservation and metering of water uses, providing enhanced protection for fish and

wildlife, and advancing other goals.  This type of comprehensive legislation to advance broad

public goals is completely different from the type of specific, targeted legislation not protected by

these doctrines.  See, e g., Centex Corp., supra.



  The provision states in relevant part: “[The Secretary is authorized and directed]...8

[u]pon enactment of this title dedicate and manage annually 800,000 acre-feet of Central Valley
Project yield for the primary purpose of implementing the fish, wildlife, and habitat restoration
purposes and measures authorized by this title; to assist the State of California in its efforts to
protect the waters of the San Francisco Bay/Sacramento-San Joaquin Delta Estuary; and to help
meet such obligations as may be legally imposed upon the Central Valley Project under state or
federal law following the date of enactment of this title, including but not limited to additional
obligations under the federal Endangered Species Act.”
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Moreover, even if, following the plaintiffs’ lead, one focuses on the language in section

3406(b)(2) of the CVPIA dedicating 800,000 acre-feet of water to fish and wildlife restoration

purposes,  the CVPIA still qualifies as “general and public” legislation.  The provision speaks of8

dedicating water from available “project yield” rather than any specific amounts allocated to

specific water users, much less any amounts covered by specific contracts.  Moreover, this

provision did not necessarily have the effect of altering rights under any specific CVP contract,

much less the rights under CVP contracts as a whole.   For example, the O’Neill litigation

conclusively determined that reallocating water from irrigation to fish and wildlife purposes was

entirely consistent with some CVP contracts.  Furthermore, around the time of adoption of the

CVPIA, there were estimates that the available project yield might exceed contracted amounts by

as much as 1,000,000 acre-feet, which led some to argue that all or some of the entire 800,000

acre-feet could be provided from this so-called “excess water.”  See U.S. Bureau of Reclamation,

Draft Environmental Impact Statement for Delta Export Service Area Water Contracting

Program on Water Marketing (December 1988).   Against this complex factual and legal tapestry,

it cannot plausibly be argued that the CVPIA is the type of legislation specifically designed to

alter specific contract rights as opposed to further general and public purposes.  Finally, even if

there were some question about whether the CVPIA represents “general and public” action, the

ESA certainly matches that description (see below), and, as stated in section 3406(b)(2), a

portion of the 800,000 was expressly designed to meet “obligations imposed upon the Central

Valley Project under state or federal law following the date of enactment of this title, including

but not limited to additional obligations under the federal Endangered Species Act.”

The briefing by the United State fails to point our that other courts have addressed how
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these doctrines should apply in the context of the CVPIA.  Most notably, in O’Neill v. United

States, 50 F.3d 677 (9  Cir. 1995), the Ninth Circuit specifically ruled that the CVPIA qualifiesth

as a sovereign act that trumped Central Valley irrigators’ water supply contracts.  The Court said,

“[t]he Supreme Court has held that Congress's power to exercise sovereign authority will remain

intact unless surrendered in unmistakable terms,” and “[c]ontractual arrangements, including

those to which a sovereign itself is party, remain subject to subsequent legislation by the

sovereign. ”  Id. at 686.  The Court ruled that the CVPIA represents a public sovereign act under

this principle.

Nor is O’Neill the only decision to apply this principle in the context of the CVP.    Over

15 years ago, in Peterson v. U.S.  Department of the Interior, 899 F.2d 799 (9  Cir. 1990), theth

Ninth Circuit reached the same conclusion, declaring, “The sovereign’s power to enact

subsequent legislation affecting its own contractual arrangements endures, albeit with some

limitations, unless ‘surrendered in unmistakable terms.’”  Id. at 808, quoting Bowen v. Public

Agencies Opposed to Social Security Entrapment, 477 U.S. 41, 52 (1986).   And much more

recently, indeed only a few months ago, Judge Wanger reaffirmed this position in an order issued

in Orff v. United States, No. 1:93-CV-05327 (E.D. Cal., November 14, 2005).  This is a suit

being prosecuted by various customers of Westlands, assertedly to enforce the Westlands

contract.  In his recent order Judge Wanger declined to reconsider a prior order he issued

dismissing the case; the plaintiffs sought reconsideration in order to obtain a transfer of the case

to the Court of Federal Claims.  Among the reasons the Court cited for this decision was that a

transfer of the case would not be in the “interest of justice”: he believed the claim would likely

fail on the merits before the Court of Federal Claims because reductions in flow “mandated by

statute” cannot support a contract claim against the United States.   Order at 23, citing, among

other things, O’Neill v. United States, 50 F.3d 677, 687 (9  Cir, 1995).   NRDC obviouslyth

believes that Judge Wanger’s prognostication about how the Court of Federal Claims would rule

on this issue is well grounded in precedent and should be followed by this Court. 

Because the CVPIA is a “general and public” act, the contract claims must be dismissed

unless the contracts contain “unmistakable” commitments by the government that it would

refrain from exercising its sovereign power in a way that would block performance of the
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contracts.   There is no such unmistakable commitment in the contracts.   To the contrary, as

discussed above, the shortage provisions are best viewed as unmistakable statements that the

United States would not be liable due to shortages cause by any future legislation.  Furthermore,

both contracts  specifically anticipated the possibility of future legislation.  The Preamble to each

contract refers not only to the organic reclamation legislation, but to all “acts amendatory or

supplementary thereto.”   As the Ninth Circuit explained in O’Neill, referring to identical

language in that case, “the contract was executed pursuant to the 1902 Reclamation Act and all

acts amendatory or supplementary thereto,” indicating that the contract contemplated future

changes in reclamation laws.   50 F.3d at 686.    See also Klamath Irrigation Dist. v. United

States, 67 Fed.Cl. 504 (2005), observing that in other litigations involving alleged breaches of

Bureau of Reclamation contracts, the contracts have “contain[ed] language indicating that they

were entered into pursuant to the reclamation laws and ‘all acts amendatory or supplementary

thereto.’” Id. at 537 n. 57, quoting Rio Grande Silvery Minnow, 333 F.3d at 1130.

ESA.   Plaintiffs do not attempt to argue that enactment and subsequent implementation

of the ESA do not represent “general and public” action covered by the sovereign acts and

unmistakability doctrines.   Such an argument would obviously fail because the ESA is broad,

national legislation designed to protect and preserve threatened and endangered from injury from

myriad government and private activities.   This conclusion finds strong support in the case law,

for as Judge Allegra of this Court recently stated, “Several courts have concluded that the

enactment and subsequent enforcement of the ESA should be viewed as sovereign acts that

override the Bureau's obligations to provide water under various contracts.”  Klamath Irrigation

Dist. v. United States, 67 Fed Cl. 504, 537 (2005), citing e.g., Klamath Water Users Protective

Ass’n v. Patterson, 204 F.3d 1206, 1213 (9  Cir. 1999) (noting “[i]t is well settled thatth

contractual arrangements can be altered by subsequent Congressional legislation”); see also Rio

Grande Silvery Minnow v. Keys, 333 F.3d 1109, 1131, 1138–1141 (10  Cir 2003) (based on theth

unmistakability doctrine, the ESA overrode the City of Albuquerque’s water supply contract with

the Bureau of Reclamation); Natural Resource Defense Council v. Houston, 146 F.3d 1118, 1126

(9  Cir. 1998) (Bureau of Reclamation can deliver less than a contractually agreed amount ofth

water in order to comply with the Endangered Species Act).  And as Judge Allegra further



   The case was controversial mostly because the U.S. Department of Justice,9

contradicting its longstanding position that the government has sufficient discretion under Bureau
of Reclamation water contracts to enforce the mandates of the ESA, took the opposite position in
the Silvery Minnow case.   Despite this change in position by the United States, the Tenth Circuit
adhered to the consistent judicial view that the shortage language in Bureau contracts, as well as
the sovereign acts and unmistakability doctrines, grant the government the discretion to enforce
the ESA – as well as protect the United States from liability for doing so.   The Tenth Circuit
subsequently vacated its panel decision in Silvery Minnow on mootness grounds.  See 355 F.3d
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observed, the Court of Federal Claims itself has previously recognized that the ESA qualifies as a

sovereign act in a number of settings.   67 Fed. Cl. at 537, citing e.g., Precision Pine & Timber,

Inc. v. United States, 50 Fed.Cl. 35, 72-73 (2001) (suspension of timber sales contracts under the

ESA).  Significantly, plaintiffs cite not a single pertinent decision to the contrary, and NRDC

knows of no such decision. 

Despite this overwhelming authority, the Districts still contend that the ESA is no

obstacle to their breach of contract claims.   See Plaintiffs’ Reply at 17.  Specifically, they

contend that the requirements of the ESA can apply only when a federal agency has “discretion”

to apply the law.  Because, according to their view,  the government “relinquished” its discretion

by entering into the contracts,  the ESA cannot be applied to the New Melones Dam in a way that

alters the Districts’ preexisting contractual rights.

This argument is completely tautological and the Court should reject it out of hand.    The

argument is simply a repackaged version of the arguments that neither the shortage provisions in

the contracts, nor the sovereign acts and unmistakability doctrines, immunize the United State

from liability for complying with the ESA.  If the contracts created an ironclad commitment to

delivery of water, and if Congress were powerless to enact general legislation that affected

contract rights, there might be force to the District’s argument about “discretion.”   But neither

point is true.   As discussed above, the shortage provision plainly authorizes the government to

curtail water deliveries based on the need to comply with congressional mandates without

breaching the contracts.  And, in any event, the ESA is enforceable against the Districts based on

the sovereign acts and the unmistakability doctrines.  Accordingly, the Districts are simply

mistaken is asserting that the contracts leave the government no discretion.

Recently, in a controversial case,  the U.S. Court of Appeals for the Tenth Circuit9



1215 (10  Cir. 2004).   While the panel decision is no longer binding precedent in the Tenthth

Circuit, it continues to provide useful and persuasive analysis.
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specifically rejected the argument that the City of Albuquerque’s water supply contract with the

Bureau of Reclamation deprived the government of “discretion” to comply with the ESA.  See 

Rio Grande Silvery Minnow v. Keys, 333 F.3d 1109, 1138-41 (10  Cir 2003) (concurringth

opinion of Seymour, J., joined in by Porfilo, J.).   The panel majority ruled that the

unmistakability doctrine (as well as the contract shortage language) granted the government

sufficient discretion to implement the ESA.  The same basic reasoning has been followed by

other courts.  See, e.g., Natural Resource Defense Council v. Houston, 146 F.3d 1118 (9  Cir.th

1998); O’Neill v. United States, 50 F.3d 677 (9  Cir. 1995).   In sum, there is neither logical north

legal substance to the Districts’ “discretion” argument.

V. Plaintiffs Are Entitled, at Most, to Demand a “Contract Adjustment,” Not to Sue for
Consequential Damages on a Breach of Contract Theory.

Finally, assuming for the sake of argument that plaintiffs could establish that the

government breached a duty to deliver certain quantities of water, and that the government is not

otherwise excused from liability, plaintiffs’ remedies under the contracts are limited to a refund

of amounts previously paid or credits against future water deliveries.  Because this is the “sole

remedy” available to the Districts under the contracts, plaintiffs are barred from seeking tens of

millions of dollars in consequential damages from the U.S. taxpayer based on a breach of

contract theory.

Article 6 of each of the Contracts, entitled “Adjustments,” states, when “the quantity of

water actually available” to the Districts is “less than the quantity for which the [district] was

required to pay,” any such amount shall be (1) applied to any accrued indebtedness of the

districts, and (2) at the option of each districts, either refunded to the districts or applied as a

credit against future payments.   Most significantly, the section ends with the following:   “Such

adjustment shall constitute the sole remedy of the Contractor or anyone having or claiming to

have the right to the use of any of the water supply provided for herein.”  (Emphasis added).  The

effect of this provision is to limit the Districts, in the event of non-delivery of water, whatever the



   It might be contended that the limitation of remedies provision only applies when a10

shortage has occurred based on causes “beyond the control” of the United States under Article 9,
meaning that the Districts could still sue for consequential damages if a shortage were
attributable to some cause not “beyond control.”   If this argument were correct, the limitations
on remedies provision in Article 6 would not provide a separate and independent defense for the
United States against a claim for breach of contract.   However, there is no merit to this potential
argument.  Article 3(j) of the contracts states that if the United States is “unable” to supply water
pursuant to a schedule established under Article 3, “the Contractor shall be entitled to an
adjustment as provided in Article 6.”   Although there is no direct textual support for linking
Article 3(j) with Article 9, it might be contended an “inability” under Article 3(j) is equivalent to
a cause “beyond control” under Article 9, possibly suggesting that the limitation on remedies for
non-delivery of water is limited to circumstances “beyond control.”  The difficulty with this
argument is that Article 6 itself clearly applies in any instance in which “the quantity of water
actually available... is less than the quantity for which the Contractor was required to pay.”  
Thus, Article 6 applies in a broader set of circumstances than when the government is “unable”
to supply water or fails to supply water for reasons “beyond control.”  In sum, it is correct that if
a shortage were due to an “inability” or causes “beyond control,” the Districts would be limited
to the remedy provided by Article 6.  But the limitation of remedies provision also applies
whenever else water deliveries are deficient, regardless of the cause.      
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cause, to repayment of any amounts paid or for adjustments on future amounts due.10

This limitation on the remedies available against the United States is entirely consistent

with standard practice in commercial contractual arrangements.  The Uniform Commercial Code

states that parties to a contract may agree to alter traditional contract remedies by providing

additional or substitute remedies, such as “by limiting the buyer's remedies to return of the goods

and repayment of the price or to repair and replacement of non-conforming goods or parts.”  

UCC §2719(1)(a).  Furthermore, the UCC states that such an additional or substitute remedy

should be regarded as “optional unless the remedy is expressly agreed to be exclusive, in which

case it is the sole remedy.”   UCC §2719(1)(b).    In this case,  the parties made crystal clear that

the substitute remedy was intended to be the exclusive remedy.

In the O’Neill case, Judge Wanger addressed and expressly upheld the validity of a quite

similar limitation on liability.   See Barcellos.& Wolfsen, Inc v. Westlands Water District, 849 F.

Supp. 717 (E.D.Cal. 1993).  Using language that is fully applicable in this case, the Court said:

The 1963 contract was the result of bargaining between sophisticated parties who 
foresaw the possibility that any number of circumstances, known or unknown, might 
limit the government’s ability to deliver the contracted quantity of water.  The broad
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language of [the contract] reflects this understanding. The damage provision allows for an
adjustment in the purchase price should the government be unable to meet its water
delivery obligations.

Id. at 723.

The limitation on remedies in Article 6 is consistent with, and perfectly understandable in

light of the terms of the contract as a whole.  The contracts specify, under a complex formula, the

maximum amount of water the United States is potentially required to make available each year. 

The actual amounts the Districts are to receive each year are negotiated on an annual basis

between the Districts and the government.  At the same time, the contracts require the Districts to

pay for a certain minimum quantity of water each year, regardless of whether the Districts are

able or willing to utilize the minimum.  In other words, the contracts are “take or pay” contracts.  

To fulfill their payment obligations under the contracts, the Districts are required, under Article

5(b), to prepay the amount due for the water to be delivered in the first two months of each year,

and then to prepay for each delivery on a month-to-month basis thereafter.   The net result is that,

at any given time during implementation of the contracts, the parties generally expected for the

Districts to have credit with the government for future deliveries.   In view of this arrangement, it

is logical that the two basic remedies in Article 6 for non-delivery of water are a refund of

amounts already paid, or a credit against future payments.

 Finally, the limited contractual remedy available to the Districts under these contracts is

consistent with the limited remedies available more generally to a holder of an appropriative

water right under California law in the event such a right is taken or otherwise destroyed.   

California Water Code Section 1329 provides:

Every permittee, if he accepts a permit, does so under the conditions precedent that no
value whatsoever in excess of the actual amount paid to the State therefor shall at any
time be assigned to or claimed for any permit granted or issued under the provisions of
this division, or for any rights granted or acquired under the provisions of this division, in
respect to the regulation by any competent public authority of the services or the price of
the services to be rendered by any permittee or by the holder of any rights granted or
acquired under the provisions of this division or in respect to any valuation for purposes
of sale to or purchase, whether through condemnation proceedings or otherwise, by the
State or any city, city and county, municipal water district, irrigation district, lighting
district, or any political subdivision of the State, of the rights and property of any
permittee, or the possessor of any rights granted, issued, or acquired under the provisions
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of this division.  (Emphasis added.)

As explained by Andrew Sawyer, Assistant Chief Counsel of the California Water Resources

Control Board, this provision “reflects a Progressive Era sentiment that water belongs to the

people and should not be given away without reserving an interest in the public.   It has the effect

of limiting recovery for condemnation of a water right whether through eminent domain or

inverse condemnation.”   Andrew H. Sawyer, Changing Landscapes and Evolving Law: Lessons

from Mono Lake on Takings and the Public Trust, 50 Okla.L.Rev. 311, 329-30 (1997).

Against this backdrop of California water law, it was entirely natural and sensible for the

United States to limit the remedies available to the Districts to a refund or a credit towards future

deliveries.   Under section 1329, if the Districts had acquired a water right directly from the state

and self-financed the construction of a water project, and if the State of California subsequently

enacted legislation effecting a taking of their water rights, the Districts would not have received

in compensation any more than the amount they actually paid for the water (generally speaking,

the nominal water rights application fees).    Given this baseline, and also taking into account the

significant subsidies supporting  federally-financed Bureau of Reclamation water projects, it

made good sense for the United State to seek to protect itself against potentially enormous

monetary claims of the type the Districts have advanced in this case.
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CONCLUSION

For the foregoing reasons, and the reasons set forth in the opening and reply memoranda

filed by the United States, the Court should deny the plaintiffs’ motion for partial summary

judgment and grant the United States’ cross-motion for summary judgment.

Respectfully submitted,
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John D. Echeverria
Georgetown Environmental Law & Policy Institute
Georgetown University Law Center
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Washington, D.C.  20001
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Natural Resources Defense Council
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