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The Natural Resources Defense Council (“NRDC”) respectfully 

submits this brief amicus curiae in support of the United States and urges the 

Court to affirm the judgment below rejecting these contract claims. 

INTERESTS OF AMICUS 

 NRDC is a not-for-profit conservation organization with more than 

400,000 members nationwide and more than 79,000 members in California.  

NRDC members use and enjoy natural resources affected by the Central 

Valley Project.  Through its scientific, litigation, and other programs, NRDC 

promotes sustainable agriculture, encourages water conservation, and 

protects endangered species.  NRDC has participated, either as a party or as 

an amicus curiae, in many cases involving alleged private property and/or 

contract rights associated with Bureau of Reclamation (“Bureau”) projects.  

The U.S. Court of Federal Claims granted NRDC leave to participate in this 

case as amicus curiae. 

STATEMENT OF FACTS 

 NRDC adopts the statement of the facts of the United States. 

INTRODUCTION AND SUMMARY OF ARGUMENT 
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 Amidst the mind-numbing factual complexities of this case, there are 

two straightforward legal grounds for upholding the judgment.  NRDC 

focuses on these legal issues rather than on the factual issues that are the 

focus of the appellants’ brief and, in turn, the responsive brief filed by the 

United States.   NRDC agrees that appellants failed to carry their burden of 

establishing a breach of contract, and the Court can sensibly affirm on that 

basis.  But this appeal can be resolved more simply and directly on purely 

legal grounds. 

First, the Court should affirm rejection of the contract claims of the 

Stockton East Water District and the Central San Joaquin Water 

Conservation District (the “Districts”) on the ground that their contract 

interests are subject to inherent limitations that preclude them from claiming 

a breach of contract.  Under well established background principles of 

California law, appropriative water rights do not include the right to exploit 

water in a fashion that is harmful to public fisheries and water quality.   

Because the mandates of the Central Valley Project Improvement Act 

(“CVPIA”) protect fisheries and water quality, the Act cannot be said to 

impinge on any protected interest included in a California appropriative 

water right.   The United States, as holder of the appropriative rights 

involved in this case, could only convey, through its contracts with the 
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Districts, those rights (with all of their inherent limitations) that the United 

States itself possessed.  Accordingly, the restrictions on water use pursuant 

to the CVPIA did not impinge on any rights included in the Districts’ 

contracts and, therefore, these contract claims fail at the threshold. 

 Second, assuming the Districts possessed contract rights that were 

impaired by the Bureau’s implementation of the CVPIA, the Court should 

affirm the judgment below based on the sovereign acts doctrine.  Under the 

sovereign acts doctrine, the government as contractor cannot be held liable 

for obstruction of contract performance resulting from its public and general 

acts as sovereign.  In this case the Bureau’s decision to modify the operation 

of the New Melones unit of the Central Valley Project to achieve the goals 

of the CVPIA represented a sovereign act.   While even a sovereign act does 

not excuse the government from liability if the contract includes an 

“unmistakable” commitment by the government to accept liability in the 

event a sovereign act impairs the contract, the contracts in this case include 

no such unmistakable commitment. 

ARGUMENT 

I. THE DISTRICTS’ CONTRACT CLAIMS ARE BARRED BY 
BACKGROUND PRINCIPLES OF CALIFORNIA LAW 
 
The basic issue is whether federal reclamation contractors have the 

right to recover damages from the United States for limiting deliveries of 
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water from a federal reclamation project, where such limitations are 

consistent with numerous background principles of state constitutional and 

common law that restrict the nature and scope of the water rights upon 

which the water service contracts are based.  The answer to this question is 

“no.”   

The United States raised this issue, both on cross motions for 

summary judgment and at trial, see Stockton East Water Dist. v. United 

States, 75 Fed. Cl. 321, 352, 353-55 (2007), but the claims court did not 

directly address it, either because it implicitly rejected the argument or 

because it confused the background principles argument with the separate 

issue of whether the Districts are independently bound by the terms of their 

state water permits.1  See id. at 353.  In any event, this defense provides a 

distinct legal ground for affirming the judgment below. 

                                                           
1    The distinction between the Districts’ legal obligation to comply with 
their state water permits and the point that background principles of state 
law restrict the nature and scope of the Districts’ contractual water rights 
was explained in detail in a legal memorandum filed by the California State 
Water Resources Control Board.  See Pretrial Brief of the Amicus Curiae 
California State Water Resources Control Board in Support of the United 
States (filed October 10, 2006). 
 
 In a pretrial order issued on October 18, 2006, the claims court denied 
in part a motion in limine by the Districts regarding the background 
principles issues.  While the Court precluded introduction of specific 
evidence on whether more deliveries of water to the Districts would have 
violated background principles, the Court allowed the government to 
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The relevance of background principles of California law to this case 

flows from the fact that federal reclamation law defers to state law to define 

the nature and scope of water rights involved in a Bureau project.  The U.S. 

Supreme Court has observed: 

The history of the relationship between the Federal Government and 
the States in the reclamation of the arid lands of the western states is 
both long and involved, but through it runs the consistent thread of 
purposeful continued deference to the state water law by Congress. 
 

California v. United States, 438 U.S. 645, 653 (1978).  The federal 

Reclamation Act of 1902 authorized the federal government to construct 

water resource development projects with substantial financial assistance 

from the federal taxpayer.   However, section 8 of the 1902 Act provided in 

pertinent part that: 

Nothing in this act shall be construed as affecting or intending to 
affect or to in any way interfere with the laws of any State or territory 
relating to the control, appropriation, use, or distribution of water used 
in irrigation, or any vested right acquired thereunder, and the secretary 
of the interior, in carrying out the provisions of this Act, shall proceed 
in conformity with such laws. 
 

                                                                                                                                                                             
proceed with the argument based on legal grounds and other evidence.  
Order, October 18, 2006, ¶ 13 (“the defense of background principles of 
state law involves legal issues regarding the non-fixed nature of contractual 
expectations and is limited to subjects identified in the witnesses’ 
depositions,”).  As the claims court apparently understood, the background 
principles argument is essentially a legal argument, not a factual one. 
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43 U.S.C. § 372.  The cooperative federalism approach reflected in Section 8 

means that the rights of reclamation contractors are largely determined by 

state water law.   

Several principles of California water law bar the Districts from 

claiming a vested right to use water in a fashion that impairs public fisheries 

and water quality.2  Under the public trust doctrine, various public uses and 

values in the waters of the State are held in trust by the State for the benefit 

of the public.  See People v. Gold Run Ditch and Mining Co., 66 Cal. 138, 

151 (1884) (“the rights of the people in the navigable rivers of the State are 

paramount and controlling.  The State holds the absolute right to all 

navigable waters and the soils under them. . . .  [which] she holds as a trustee 

of a public trust for the benefit of the people.”).  While the doctrine 

originally protected the public’s right to use the State’s tidelands and 

navigable waterways for commerce, navigation, and fishing, Ward v. 

Milford, 32 Cal. 365, 372 (1867), the California courts, through the process 

of common law adjudication, expanded the doctrine to encompass protection 

of trust lands and waters in their natural state “so that they may serve as 

ecological units for scientific study, as open space, and as environments 

                                                           
2    This discussion of California background principles draws heavily 
from the comprehensive brief on this subject filed in the claims court by the 
California State Water Resources Control Board. 
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which provide food and habitat for birds and marine life, and which 

favorably affect the scenery and climate of the area.”   Marks v. Whitney, 6 

Cal. 3d 251, 259-60 (1971).   

“One consequence” of the public trust doctrine, the California 

Supreme Court has explained, “is that parties acquiring rights in trust 

property generally hold those rights subject to the trust, and can assert no 

vested right to use those rights in a manner harmful to the trust.”  Nat’l 

Audubon Soc’y v. Superior Court, 33 Cal. 3d 419, 437 (1983).   See also id. 

at 445 (stating that the public trust doctrine “prevents any party from 

acquiring a vested right to appropriate water in a manner harmful to the 

interests protected by the public trust”).    In other words, if a federal water 

contractor is denied an opportunity to exploit an interest in water in order to 

prevent harm to public trust resources, the contractor has not been deprived 

of anything that belonged to him in the first place.3 

The separate but related doctrine of public ownership of wildlife 

protects fish and wildlife resources in and of themselves, independent of the 

                                                           
3    This point is obviously related to the analogous principle in regulatory 
takings cases that background principles of property law may bar a claimant 
from pointing to a property interest sufficient to support a taking claim.  See 
American Pelagic Fishing Co., L.P. v. United States, 379 F.3d 1363 (Fed. 
Cir. 2004) (restriction on commercial fishing did not constitute a taking 
because no one can claim a protected property right to harvest the public’s 
fish).    
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waters they inhabit.  In California, “[w]ild fish have always been recognized 

as a species of property the general right and ownership of which is in the 

people of the state.”   See California Trout, Inc. v. State Water Resources 

Control Bd., 207 Cal. App. 3d. 585. 630 (1989); see also People v. Monterey 

Fish Products Co., 234 P. 398, 404 (Cal. 1925) (“[t]he title to and property 

in the fish within the waters of the state are vested in the state of California 

and held in trust for the people of the state”).  As with the public trust in 

water resources, no private party can claim a protected right to engage in 

activity that harms the public’s fish and wildlife resources.  See People v. 

Truckee Lumber Co., 48 P. 374, 399-400 (Cal. 1897) (“the right and power 

to protect and preserve such property for the common use and benefit is one 

of the recognized prerogatives of the sovereign”). 

California courts have repeatedly recognized that actions which harm 

public fishery resources are public nuisances because they interfere with the 

public’s common property rights in wild fish.  In the seminal case of 

Truckee Lumber Co., the Attorney General brought an action to enjoin 

operation of a sawmill and a box factory as a public nuisance.  48 P. at 374.  

He alleged that the company, in operating the facilities, placed large 

quantities of refuse matter into the river, which polluted and killed the fish in 

the water.  The California Supreme Court ultimately upheld an injunction 

- 8 -



against the company, explaining that “[i]t is a well established principle that 

every person shall so use and enjoy his own property, however absolute and 

unqualified his title, that his use of it shall not be injurious . . . to the rights 

of the public.”  Id. at 402.   See also People v. Glenn Colusa Irrigation Dist., 

127 Cal. App. 30, 34-35, 38 (1932) (enjoining as an unreasonable use the 

unscreened diversion of water from Sacramento River that killed numerous 

fish). 

Finally, the doctrine of reasonable and beneficial use set forth in 

Article X, section 2 of the California Constitution represents “an overriding 

constitutional limitation” that is “superimposed on [the] basic principles 

defining water rights.”   United States v. State Water Resources Control Bd, 

182 Cal App. 3d 82, 105 (1986).  This “paramount limitation,” first enacted 

in 1928, applies to all water rights in California.  Id. at 106.   Thus, “no 

water rights are inviolable; all water rights are subject to governmental 

regulation.”  Id.  Article X, section 2 provides in pertinent part that 

The right to water or to the use or flow of water in or from any natural 
stream or watercourse in this State is and shall be limited to such 
water as shall be reasonably required for the beneficial use to be 
served, and such right does not and shall not extend to the waste or 
unreasonable use or unreasonable method of use or unreasonable 
method of diversion of water.  

 
See also Cal. Water Code § 100 (restating these limitations). 
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 The purpose of this constitutional amendment “was to ensure that the 

state’s water resources would be ‘available for the constantly increasing 

needs of all of its people’.”  Central and West Basin Water Replenishment 

Dist. v. Southern California Water Co., 109 Cal. App. 4th 891, 904 (2003) 

(quoting Meridian Ltd. v. City and County of San Francisco, 13 Cal. 2d 424, 

449 (1939)).  The provision is self-executing, meaning that water rights must 

constantly be adjusted to meet its requirements.  Cal. Const., art. X, §2.  

What is a reasonable use or method of use of water “depends upon the 

circumstances of each case,” and “cannot be resolved in vacuo isolated from 

statewide considerations of transcendent importance,” such as the “ever 

increasing need for the conservation of water in this state.”   Joslin v. Marin 

Municipal Water Dist., 67 Cal. 2d 132, 140 (1967).  Thus, uses of water, 

once reasonable, may become unreasonable in light of changed 

circumstances and new knowledge.  See, e.g., Nat’l Audubon Soc’y, 33 Cal. 

3d 419 (adverse effects of longstanding exploitation of appropriative water 

rights on Mono Lake ecosystem deemed unreasonable in light of increasing 

ecological damage from water diversions); State Water Resources Control 

Bd., 182 Cal. App. 3d at 129-130 (diversion or use is unreasonable to the 

extent changes are required to protect other beneficial uses and avoid a 

violation of state water quality objectives).  
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 The California courts have repeatedly held, just as they have held with 

respect to the public trust in state waters and the public trust in fish and 

wildlife, that no one can claim a property right in an unreasonable use of 

water.  See, e.g., Joslin, 67 Cal. 2d at 144-45 (there is no protected property 

interest or vested property right in an unreasonable use of water); Allegretti 

v. City of Imperial, 138 Cal. App. 4th 1261, 1279 (2006) (same).  Therefore, 

a water user can never obtain a vested right to use water in a manner 

inconsistent with Article X, § 2 of the California Constitution.   

All of these background principles limit not only appropriative rights 

but also the rights of those who acquire the right to exploit these interests via 

contract with the original appropriator.  Under the principle “nemo dat qui 

non habet,” one cannot convey by contract what she does not possess.  This 

principle “has been applied in a variety of contractual contexts.”  Klamath 

Irrigation Dist. v. United States, 67 Fed. Cl. 504, 535 n. 52 (2005).  Thus, for 

example, it has been applied to bar the government from granting mining 

rights that the government did not possess, see Clawson v. United States, 24 

Cl. Ct. 366 (1991), and to prevent patent holders from conveying patent 

rights they did not own.   See, e.g., Kennedy v. Wright, 867 F.2d 616 (Fed. 

Cir. 1989). 
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Specifically in the context of water rights, the courts have recognized 

that the inherent limitations of appropriative water rights carry through to 

those granted the right to exploit these interests by contract.   For example, 

in State Water Resources Control Bd. Cases, 39 Cal. Rptr. 3d 189 (Cal. Ct. 

App. 2006), the California Court of Appeals observed that the public trust 

doctrine limits contract rights in water.  The Court stated, “Because the 

rights of an appropriator are always subject to the public trust doctrine (see 

National Audubon Society v. Superior Court []), the same is true of the 

rights of a person who contracts with an appropriator for the use of the water 

appropriated.  An appropriator cannot give away more rights than he or she 

has.”  39 Cal. Rptr. 3d. at 294 n.54.   See also State Water Resources Control 

Bd., 182 Cal. App. 3d. at 147; Tulare Lake Basin Water Storage District v. 

United States, 49 Fed. Cl. 313, 323 (2001) (recognizing that a water user 

under contract with the original appropriator has “no right to use or divert 

water in an unreasonable manner, nor in a way that violates the public 

trust”). 

In sum, the Districts cannot claim any protected right to utilize water 

in a fashion that is harmful to fish or water quality because the United States 

never possessed such a right and therefore never could have conveyed any 

such right to the Districts by contract.  The restrictions imposed pursuant to 
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the CVPIA were designed to protect fish and water quality.  Accordingly, 

the Districts can point to no impairment of a protected contract right that 

would support this action.  For this important reason alone, judgment was 

properly entered for the United States. 

II. THE DISTRICTS’ CONTRACT CLAIMS ARE BARRED BY THE 
SOVEREIGN ACTS DOCTRINE. 

 
The sovereign acts doctrine provides a second straightforward basis 

for affirming the claims court’s rejection of the Districts’ breach of contract 

claims.  Because the Bureau’s implementation of the CVPIA represented a 

sovereign act that made deliveries under the contracts impracticable, and the 

contracts contain no “unmistakable” commitment by the government to 

accept liability in the event a sovereign act impaired contract performance, 

the Districts’ contract claims must be rejected.4  

 A. The Bureau’s Application of the CVPIA Represented a 
Sovereign Act Barring Contract Liability. 

 

                                                           
4    Judge Miller first rejected the sovereign acts defense in her post-trial 
opinion.  See Stockton East, 75 Fed. Cl. at 372.  Because she also ruled that 
the claimants failed to establish a breach of contract, her discussion of this 
issue was arguably dictum.  Subsequently, following Judge Francis Allegra’s 
rejection of a somewhat similar contract claim based on the sovereign acts 
doctrine in Klamath Irr. Dist. v. United States, 75 Fed. Cl. 677 (2007), 
appeal pending, No. 07-5115, Judge Miller addressed the issue at somewhat 
greater length in her opinion rejecting the Districts’ motion for 
reconsideration.  See  Stockton East Water District v. United States, 76 Fed. 
Cl. 497 (2007).   
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The Bureau’s determination about how to apply the CVPIA to the 

Central Valley Project, and to the New Melones Dam in particular, 

represents a sovereign act barring contract liability.  The claims court 

rejected this alternative defense because it believed that the Bureau did not 

prove that it was impracticable for the Bureau to meet its goals with water 

from elements of the Central Valley Project other than New Melones Dam.  

This ruling misapprehends the purpose and function of the sovereign acts 

doctrine.  

The sovereign acts doctrine “recognizes that ‘the Government-as-

sovereign must remain free to exercise its powers,” Yankee Atomic Elec. 

Co. v. United States, 112 F.3d 1569, 1575 (Fed. Cir. 1997), and shields the 

United States from contract liability based upon its “public and general acts 

as a sovereign.”  Horowitz v. United States, 267 U.S. 458, 461 (1925).  The 

doctrine turns on whether the government action was designed to serve a 

public purpose or was instead “designed to target prior governmental 

contracts.”  Yankee Atomic, 112 F.3d at 1575.  Even if a government action 

is specific in its application to a particular person or place, the sovereign acts 

doctrine applies if the action is designed to achieve a broad public purpose.  

See Casitas Mun. Water Dist. v. United States, 72 Fed. Cl. 746, 754 (2006), 

appeal pending, No. 07-5153 (quoting United States v. Winstar Corp., 518 
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U.S. 839, 898 (1996)) (“The targeting of a particular contract is not itself an 

action that would foreclose reliance on the sovereign acts doctrine,” 

provided “‘the action’s impact upon public contracts is . . .  merely 

incidental to the accomplishment of a broader governmental objective.’”).  

Cf. City Line Joint Venture v. United States, 2007 WL 2791704 (Fed. Cir. 

Sept. 27, 2007) (sovereign acts doctrine does not apply to legislation that 

“directly and intentionally abrogated” contractual commitments). 

In accordance with this understanding of the sovereign acts doctrine, 

the courts have long recognized that the doctrine applies to legislative as 

well as administrative actions.  Indeed, the seminal sovereign acts case 

involved an executive branch action.  See Horowitz, supra.  This Court and 

the claims court have repeatedly applied the sovereign acts doctrine to 

executive branch actions involving considerable administrative discretion.  

See, e.g., Derecktor v. United States, 129 Ct. Cl. 103 (1954) (sovereign acts 

doctrine barred claim based on United States Maritime Commission’s 

refusal to approve transfer of a ship after State Department objected that 

transfer would prejudice U.S. foreign relations); Walter Dawgie Ski Corp. v. 

United States, 30 Fed. Cl. 115 (1993) (sovereign acts doctrine barred claim 

that road repair contract negotiated by federal agency impaired ski 

operator’s license to use federal lands).  For purposes of the sovereign acts 
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doctrine, when an agency is exercising congressionally delegated authority, 

“the actions of the agency are to be seen as the actions of the Congress.”  

Casitas, 72 Fed. Cl. at 754. 

The proper approach to this issue is illustrated by the recent decision 

of the U.S. Court of Federal Claims in Casitas.  In that case, which involved 

Bureau reductions in water deliveries to reduce injury to endangered species, 

the claims court ruled that the sovereign acts doctrine barred a water 

district’s claim of breach of contract.  The water district argued that the 

United States was barred from invoking the sovereign acts doctrine because, 

in lieu of reducing water diversions to protect successful fish migration, the 

Bureau, in that particular case, could have adopted the alternative of 

“trapping and trucking” the fish upstream.  The Court rejected the argument, 

concluding that the fact that Bureau officials had to make a discretionary 

choice about how to implement the Endangered Species Act (“ESA”) “does 

not alter the sovereign character” of the course they selected.  Id. at 755. 

Similarly in this case, the Bureau’s decision on how to manage the 

Central Valley Project to achieve the goals of the CVPIA qualifies as a 

sovereign act because it was undertaken for the public purpose of 

implementing the Act’s fisheries and water quality goals.  That the decision-
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making, though driven by a statutory mandate, was administrative in nature 

and involved both expert judgment and discretion is beside the point.   

 Finally, assuming an action represents a sovereign act, the 

government may nonetheless be held liable under the unmistakability 

doctrine if the government has surrendered the right to exercise sovereign 

power “in terms which admit of no other reasonable interpretation.”  

Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982).   See Centex Corp. 

v. United States, 395 F.3d 1283, 1306-07 (Fed. Cir. 2005).  There is no 

contention – nor could there be – that these contracts contain “unmistakable” 

commitments by the government to accept liability.  

 Accordingly, regardless of how any other issue in this case is 

resolved, the sovereign acts doctrine provides an independent ground for 

affirming rejection of these claims. 

B. The Sovereign Acts Doctrine is Not a “Prelude” to Application  
of the Traditional Impracticability Defense.  
 

While the foregoing is sufficient to resolve the sovereign acts issue in 

favor of the government, Judge Miller also framed the issue of the 

applicability of the sovereign acts doctrine in terms of whether the sovereign 

acts doctrine should be viewed as a freestanding defense or as the prelude to 

a traditional impracticability analysis.  See Stockton East, 76 Fed. Cl. at 509-

12.  Judge Miller adopted the latter view, and in doing so purported to 
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distinguish her position from that articulated by Judge Francis Allegra in 

another case, now also pending on appeal before this Court.  See Klamath 

Irr. Dist. v. United States, 75 Fed. Cl. 677 (2007), appeal pending, No. 07-

5115. 

In reality, NRDC submits, Judge Miller’s ostensible disagreement 

with Judge Allegra is partly based on a misunderstanding of his position.  

Judge Miller described Judge Allegra as taking the position that it is 

unnecessary to resolve whether a sovereign act renders contract performance 

“impossible” to determine whether the sovereign acts defense applies.  See 

Stockton East, 76 Fed. Cl. at 511.  The proper view, Judge Miller insisted, is 

that the sovereign act must be shown to have rendered contract performance 

“objectively impossible.”   Id. at 510.  But Judge Allegra did not take the 

position ascribed to him.  To the contrary, his view is that the sovereign acts 

doctrine is itself a form of the impracticability defense, but a specialized 

version that applies specifically in contract suits against the government.   

See Klamath, 75 Fed Cl. at 694 n. 27 (“[T]he sovereign acts defense focuses 

only on a particular from of impossibility – that prompted by sovereign 

acts”).   

The Bureau’s decision about how to operate the Central Valley 

Project plainly made water deliveries under the contract impracticable.  
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While Judge Miller believed that the sovereign acts doctrine did not apply to 

the Bureau’s administrative decision-making, she did not dispute that the 

Bureau’s decision actually impaired the contracts.  Under Judge Allegra’s 

view as well, the Bureau’s decision met the test of impracticability 

incorporated into the sovereign acts doctrine.  Thus, there is no dispute in 

this case, assuming the Bureau’s decision making was a sovereign act 

(which it was), that a sovereign act rendered contract performance 

impracticable.5 

 What the two judges disagree about is whether the sovereign acts 

doctrine is a free-standing defense (that incorporates certain elements of 

traditional impracticability analysis) or whether it is the prelude to a separate 

impracticability analysis governed by the same standards that apply to 

private parties.  Judge Allegra has taken the position that the sovereign acts 

doctrine is a free-standing defense.  The gravamen of his argument is simply 

that, once the sovereign acts version of the impracticality defense has been 

litigated, it would be duplicative, unnecessary, and destructive of the 

                                                           
5   Judge Miller raises a red herring by suggesting that, under Judge 
Allegra’s view, a congressional mandate to allocate a single acre-foot of 
water for conservation purposes could be invoked to justify reductions in 
water delivery of any amount.  Unless the sovereign act actually blocks 
contract performance, neither the sovereign act defense nor the 
impracticability defense applies.  
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sovereign acts doctrine itself to require the government to also demonstrate 

that the traditional elements of the common law impracticability defense are 

satisfied as well.  By contrast, Judge Miller takes the position that the sole 

purpose of the sovereign act doctrine is to relieve the government of the 

requirement, under traditional analysis, to show that it was not “at fault” for 

the contract impairment.  76 Fed. Cl. at 509-512.  Apart from that point, 

according to Judge Miller, to prevail on a sovereign acts defense, the 

government defendant must establish, in addition to the existence of 

sovereign act, all of the other elements of the impracticability defense that 

would apply to a private party.6 

Given the importance of this recurring issue, see Klamath, supra 

(raising the same issue); and Casitas, supra (also raising the same issue), and 

because Judge Miller addressed the issue at length, we address the point 

here.  Our discussion focuses on (1) the teachings of relevant precedent, (2) 

the purpose of the sovereign acts doctrine, and (3) the need for doctrinal 

coherence in this area. 

                                                           
6      The basic elements of the common law impracticability defense include: 
(1) a supervening event that made performance “impracticable,” (2) the non-
occurrence of the event was a “basic assumption” on which the contract was 
based; (3) the occurrence of the event was not the breaching party’s “fault,” 
and (4) the breaching party did not “assume the risk” of the occurrence.   
Seaboard Lumber Co. v. United States, 308 F.3d 1283 (Fed. Cir. 2002) 
(citing Restatement (Second) of Contracts § 261).  
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Relevant Precedents.  In Horowitz, the seminal Supreme Court 

sovereign acts case, the Court stated, “Whatever actions the government 

may do, be they legislative or executive, so long as they be public and 

general, cannot be deemed specially to alter, modify, obstruct or violate the 

particular contracts into which it enters with private persons.”  267 U.S. at 

461 (quoting Jones v. United States, 1 Ct. Cl. 383, 384 (1865)).  This 

language plainly articulates an independent defense.  The traditional 

common law impracticability doctrine “is neither mentioned nor even 

obliquely referenced in the one page opinion in Horowitz.”  Klamath, 75 

Fed. Cl. at 692.  Horowitz in turn relied on several earlier claims court 

decisions, including Deming v. United States, 1 Ct. Cl. 190 (1865), Wilson 

v. United States, 11 Ct. Cl. 513 (1875), and Jones, supra, none of which 

suggests that the sovereign acts doctrine is a prelude to a separate 

impracticability analysis.  

Judge Miller emphasizes that the plurality opinion in Winstar contains 

language supporting her position.  See 76 Fed. Cl. at 510.  But that opinion 

does not control this issue.  A Supreme Court opinion that fails to command 

a majority of the justices is not a binding precedent.  See Texas v. Brown, 

460 U.S. 730, 737 (1983).  Moreover, the plurality opinion in Winstar 
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cannot be pieced together with any of the concurring opinions to form a 

majority position on this point.  See Klamath, 75 Fed. Cl. at 91-92 & n.21. 

 Judge Miller is also mistaken in suggesting that this Court has adopted 

the plurality opinion in Winstar as its lodestar.  Indeed, the Court has 

expressly recognized that the concurring and dissenting opinions in Winstar 

are more authoritative on some issues than the plurality opinion.  For 

example, in Yankee Atomic the Court rejected the position of the plurality 

that the unmistakability doctrine does not supply a defense to a contract 

action seeking monetary relief from the government, adopting instead the 

position of the concurring and dissenting justices on this issue.  See also 

Joshua I. Schwartz, The Status of the Sovereign Acts and Unmistakability 

Doctrine in the Wake of Winstar: An Interim Report, 51 Ala. L. Rev. 1177, 

1178-79, 1186 (2000) (criticizing “uncritical readings of portions of Justice 

Souter’s plurality opinion that rather clearly fail to command the support of 

a majority of the Court”). 

 The plurality in Winstar deduced the idea that the sovereign acts 

doctrine is a prelude to a traditional impracticability analysis from the 

language in Horowitz suggesting that the sovereign acts doctrine serves to 

place the government on a par with a private party:  “In this court the United 

States appear simply as contractors; and they are to be held liable only 
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within the same limits that any other defendant would be in any other court.  

Though their sovereign acts performed for the general good may work injury 

to some private contractors, such parties gain nothing by having the United 

States as their defendants.”  267 U.S. at 461 (quoting Jones, 1 Ct. Cl. at 

384).  The Winstar plurality reasoned that since a private party can raise an 

impracticability defense in a breach of contract suit, the effect of placing the 

government on a par with a private party must be to require the government 

to assert a traditional impracticability defense to avoid contract liability.  See 

518 U.S. at 904.  But this interpretation of Horowitz is mistaken.  Read in 

historical context, it is clear that the Court meant that, generally speaking, 

neither the government nor a private party should be held liable when a 

sovereign act obstructs contract performance. 

 This Court embraced this interpretation in Yankee Atomic, describing 

the scope of the sovereign acts doctrine as follows: 

From its earliest days . . . application of the sovereign act[s] doctrine 
has proceeded from the recognition that in governing the country, the 
Government’s actions, otherwise legal, will occasionally incidentally 
impair the performance of contracts. Were those contracts exclusively 
between private parties, the party hurt by such governing action could 
not claim compensation from the other party for the governing action. 
Given the large number of contracts the Government enters, its 
contracts will sometimes be affected by those same governing acts. 
The policy underlying the sovereign act[s] doctrine is that in those 
circumstances, the Government in its contracting role, like its private 
counterpart, should not incur liability for its act done in the governing 
role. 
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112 F.3d at 1574 n.3 (emphases in original) (quoting O’Neill v. United 

States, 231 Ct. Cl. 823, 826 (1982)).  The underscored language shows that 

the Court understood that the effect of equating a government contractor 

with a private party should generally be to excuse both public and private 

parties from contract liability for sovereign acts. 

 In addition, the decisions of this Court preceding and following 

Winstar support the conclusion that the sovereign acts doctrine is not a 

prelude to application of the common law impracticability defense.  As 

Judge Allegra explained, “A long and unbroken line of cases from the old 

Court of Claims and the Federal Circuit . . . applied the sovereign acts 

defense without any mention or hint of the impossibility defense.”  See 

Klamath, 75 Fed.Cl. at 693 n.24 (collecting cases).  

Judge Miller cited the recent decision in Carabetta Enters., Inc. v. 

United States, 482 F.3d 1360 (Fed. Cir. 2007), which she interpreted as 

supporting her position rather than that of Judge Allegra.  See 76 Fed. Cl. at 

509.  In that case the Court assumed that a congressional appropriations rider 

obstructing performance of a contract to provide financing for low-income 

housing represented a sovereign act.   Relying on the Restatement (Second) 

of Contracts § 270, the Court concluded that the government was 

nonetheless liable for breach because the Department of Housing and Urban 
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Development could have rendered “substantial” performance by providing 

substitute financing and failed to do so.   

But the holding in Carabetta was quite narrow and does not resolve 

the general question of whether the sovereign acts doctrine is a mere prelude 

to application of a traditional impracticability analysis.  The conclusion that 

the sovereign acts defense did not excuse the government from failing to 

render substantial performance does not determine whether the government 

must satisfy all of the various elements of the traditional impracticability 

defense in order to raise the sovereign acts defense.  There is no logical 

conflict between the conclusion that the sovereign acts doctrine represents a 

freestanding defense and the holding in Carabetta. 

Moreover, Carabetta is distinguishable from this case.  In Carabetta, 

the government asserted that Congress’s adoption of the rider represented a 

sovereign act, but there was no claim that that HUD’s decision-making 

might have constituted a sovereign act.   Apparently no general and public 

policies governed HUD’s choice about whether and how to provide 

substitute financing.  Indeed, the Court emphasized that Congress gave HUD 

the authority and the capacity to allocate substitute financing “in any way it 

saw fit,” 482 F.3d at 1366, and, so far as the Court’s opinion reveals, HUD 

could have allocated the substitute financing on a random basis.   
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By contrast, in this case, the Bureau’s decision about how to conduct 

its responsibilities in managing the Central Valley Project to protect fisheries 

and water quality was a sovereign act directed at achieving general and 

public goals.  In deciding how to operate the New Melones Dam, which 

offered certain practical advantages relative to other elements of the CVP for 

meeting fisheries and water quality objectives, as well as how to comply 

with the myriad other federal and state mandates that apply to the CVP, the 

Bureau was acting to achieve important environmental protection purposes.  

As discussed, this Court has recognized in other cases that discretionary, site 

specific agency actions qualify as sovereign acts provided, as in this case, 

the government officials sought to accomplish a public purpose rather than 

to change the terms of a previously negotiated contract. 

Purposes of the Sovereign Acts Doctrine.  The theory that a sovereign 

act is merely a set up for traditional common law impracticability analysis 

also is inconsistent with the distinctive purpose of the sovereign acts 

doctrine.  In a general sense, both the sovereign acts doctrine and the 

doctrine of impracticability seek to balance the public and private interests 

served by enforceable contracts with a recognition that, in some 

circumstances, “justice requires departure from the general rule that a 

promisor bears the risk of increased difficulty of performance.”  Farnsworth, 
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CONTRACTS 624 (4th Ed. 2004).  But the sovereign acts doctrine reflects 

the special “responsibilities of government, rather than private, actors.”  

Klamath, 75 Fed. Cl. at 694.  Under our democratic system, the government 

has distinctive responsibilities to protect and advance the public welfare.  

Thus, a breach of contract suit against the government based on a sovereign 

act raises issues of legislative supremacy and separation of powers not 

implicated by private-private contract litigation.  In other words, suits for 

breach of contract against the government, unlike contract suits involving 

private parties, raise special concerns about the relationship between the 

judiciary and the elected branches.   See Cuyahoga Metropolitan Housing 

Auth. v. United States, 57 Fed. Cl. 751, 774 n.31 (2003). 

The sovereign acts doctrine would be meaningless if a sovereign act 

were simply a prelude to application of the common law impracticability 

doctrine.  If a government defendant had to overcome the same hurdles as 

private parties under the traditional impracticability analysis, the sovereign 

acts doctrine would provide no distinctive protection for government policy 

making.   See Klamath, 75 Fed. Cl. at 694 (quoting Gerard Wimberly & 

Kristin Amerling, The Sovereign Acts Doctrine After Winstar, 6 Fed. Cir. B. 

J. 127, 130 (1996)) (“Grafting the sovereign acts doctrine onto a common 
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law impossibility defense . . . [would] largely deprive[] the former of its 

raison d’etre “). 

Doctrinal Coherence.  Finally, Judge Miller’s position would produce 

redundant and internally inconsistent legal doctrine.  As demonstrated by a 

review of the different elements of traditional impracticability analysis, this 

doctrine cannot sensibly be grafted onto sovereign acts/unmistakability 

analysis.  First, impracticability doctrine bars a breaching party from raising 

an impracticability defense if the supervening event was his or her “fault.”  

Therefore, if the sovereign acts and impracticability doctrines were 

combined, a literal application of impracticability analysis would bar 

government from ever claiming that one of its sovereign acts rendered 

performance impracticable.  The courts have avoided this result by invoking 

the language from Horowitz indicating that the United States, when sued as 

a contractor, cannot be held responsible for the actions of the government as 

sovereign.  See Winstar, 518 U.S. at 895.  In short, the courts have 

recognized that the “fault” element of impracticability analysis is 

inconsistent with the sovereign acts doctrine, and therefore disregard this 

element of impracticability analysis. 

Second, the traditional element of impracticability analysis focusing 

on the assumptions of the contracting parties would fit awkwardly, at best, 
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with the sovereign acts doctrine.  To succeed on an impracticability defense, 

a party must show that the “non-occurrence” of the supervening event was a 

“basic assumption” underlying the contract.  However, one of the 

fundamental rationales for the sovereign acts doctrine is that sovereign 

power is so essential to the functioning of government that every party who 

contracts with the government must understand that the government may 

take some action that could potentially impair the contract.  See Hughes 

Communication Galaxy, Inc. v. United States, 998 F.2d 953, 959 (Fed. Cir. 

1993).  This principle is inconsistent with the notion, implicit in the 

argument that traditional impracticability analysis applies, that the 

government should have to make an affirmative showing that the parties 

assumed the government would not take any supervening action.  See 

Klamath, 75 Fed. Cl. at 692.  

Finally, the third element of the common law impracticability defense 

does not mesh with the sovereign acts defense.  Under the common law rule, 

a party is not relieved of contract liability if “the language [of the contract] 

or the circumstances indicate the contrary.”  To defeat an impracticability 

defense on this basis it need only be shown, “by appropriate language,” that 

the parties have “agree[d] to perform in spite of impracticability that would 

otherwise justify nonperformance.”  Restatement (Second) of Contracts § 
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261, Comment c.  By contrast, in a suit challenging a sovereign act, the 

government may be held liable only if a claimant can meet the more 

demanding standard of the unmistakability doctrine – that is, by showing 

that the contract, in unmistakable terms, requires the government to accept 

liability for a sovereign act.  These different standards cannot logically both 

apply in a breach of contract suit against the government.  See Klamath, 75 

Fed. Cl. at 695 (observing that these two approaches “cannot peacefully co-

exist”).    

*        *        * 

Judge Miller lamented that Judge Allegra’s position that the sovereign 

acts doctrine represents a freestanding defense would “not leave the court 

with any means to dampen the exuberance of sovereign acts.” 76 Fed. Cl. at 

512.  As discussed, this concern may have been based in part on a 

misunderstanding of Judge Allegra’s position.   But the larger point is that 

one person’s “exuberance” is to another the appropriate expression of 

popular political will through our democratic system of government.  The 

purpose of the sovereign acts doctrine is to protect the ability of our elected 

representatives and their appointees to adopt effective measures necessary to 

serve the public interest.  This purpose will be advanced by recognizing that 

the sovereign acts doctrine represents a distinct version of impracticability 
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analysis that applies when the government is a defendant, rather than a mere 

prelude to the same impracticability analysis that applies to private parties. 

CONCLUSION 

 The Court should affirm the judgment of the claims court rejecting 

these claims. 
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